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KONA GRILL, INC.
NOTICE OF ANNUAL MEETING OF STOCKHOLDERS
April 30, 2009
The Annual Meeting of Stockholders of Kona Grill, Inc., a Delaware corporation, will be held at 2:00 p.m., on
Thursday, April 30, 2009, at the offices of Greenberg Traurig, LLP, 2375 East Camelback Road, Suite 700, Phoenix,
Arizona, for the following purposes:
1. To elect one Class I director nominated by us to serve for a three-year term expiring in 2012.

2. To approve an amendment of our 2005 Stock Award Plan to increase the number of shares of common
stock reserved for issuance under the plan by 375,000 shares.

3. To approve the Rights Agreement dated as of May 27, 2008, between us and Continental Stock Transfer
& Trust Company.

4. To transact such other business as may properly come before the meeting or any adjournment thereof.
These items of business are more fully described in the proxy statement accompanying this notice.
Only stockholders of record at the close of business on March 3, 2009 are entitled to notice of and to vote at the
meeting.
Notice of Internet Availability of Proxy Materials:
In accordance with rules and regulations adopted by the Securities and Exchange Commission, we are mailing to
many of our stockholders a Notice of Internet Availability of Proxy Materials instead of a printed copy of the proxy
materials, including our annual report to stockholders. The Notice of Internet Availability of Proxy Materials contains
instructions on how to access this proxy statement and our annual report and vote online. If you received the notice by
mail, you will not automatically receive a printed copy of our proxy materials or annual report. Instead, the notice
instructs you how to access and review all of the important information contained in the proxy materials. The notice
also instructs you how to submit your proxy on the Internet or by telephone. If you received the notice by mail and
would like to receive paper copies of our stockholder materials, you should follow the instructions for requesting such
materials included in the notice.
All stockholders are cordially invited to attend the meeting and vote in person. To assure your representation at the
meeting, however, you are urged to vote by proxy as soon as possible over the Internet or by phone as instructed in the
Notice of Internet Availability of Proxy Materials or, if you receive paper copies of the proxy materials by mail, you
can also vote by mail by following the instructions on the proxy card. You may vote in person at the meeting even if
you have previously returned a proxy.

Sincerely,

Mark S. Robinow

Executive Vice President,

Chief Financial Officer, and Secretary
Scottsdale, Arizona
March 13, 2009
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KONA GRILL, INC.
7150 East Camelback Road, Suite 220
Scottsdale, Arizona 85251
PROXY STATEMENT
VOTING AND OTHER MATTERS
General
The enclosed proxy is solicited on behalf of Kona Grill, Inc., a Delaware corporation, by our Board of Directors for
use at our Annual Meeting of Stockholders to be held at 2:00 p.m. on Thursday, April 30, 2009, or at any adjournment
thereof, for the purposes set forth in this proxy statement and in the accompanying notice. The meeting will be held at
the offices of Greenberg Traurig, LLP, at 2375 East Camelback Road, Suite 700, Phoenix, Arizona, 85016.
These proxy solicitation materials were first mailed on or about March 20, 2009 to all stockholders entitled to vote at
the meeting.
Voting Securities and Voting Rights
Stockholders of record at the close of business on March 3, 2009, are entitled to notice of and to vote at the meeting.
On the record date, there were 6,511,991 shares of our common stock outstanding. Each holder of common stock
voting at the meeting, either in person or by proxy, may cast one vote per share of common stock held on all matters
to be voted on at the meeting.
The presence, in person or by proxy, of the holders of a majority of the total number of shares of common stock
entitled to vote constitutes a quorum for the transaction of business at the meeting. Assuming that a quorum is present,
a plurality of the votes properly cast in person or by proxy will be required to elect the director candidate nominated
by us; and the affirmative vote of a majority of the shares present in person or by proxy and entitled to vote is required
(1) to approve the amendment to our 2005 Stock Award Plan, and (2) to approve the Rights Agreement dated as of
May 27, 2008, between us and Continental Stock Transfer & Trust Company.
Votes cast by proxy or in person at the meeting will be tabulated by the election inspectors appointed for the meeting
who will determine whether a quorum is present. The election inspectors will treat abstentions as shares that are
present and entitled to vote for purposes of determining the presence of a quorum but as unvoted for purposes of
determining the approval of any matter submitted to the stockholders for a vote. If a broker indicates on the proxy that
it does not have discretionary authority as to certain shares to vote on a particular matter, those shares will not be
considered as present and entitled to vote with respect to that matter.
Voting of Proxies
When a proxy is properly executed and returned, the shares it represents will be voted at the meeting as directed. If no
specification is indicated, the shares will be voted (1) for the election of the nominee set forth in this proxy statement,
(2) for the approval of the amendment to our 2005 Stock Award Plan, and (3) for the approval of the Rights
Agreement.
Revocability of Proxies
Any person giving a proxy may revoke the proxy at any time before its use by delivering to us either a written notice
of revocation or a duly executed proxy bearing a later date or by attending the meeting and voting in person.
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Solicitation
We will bear the cost of this solicitation. In addition, we may reimburse brokerage firms and other persons
representing beneficial owners of shares for reasonable expenses incurred in forwarding solicitation materials to such
beneficial owners. Proxies also may be solicited by certain of our directors and officers, personally or by telephone or
e-mail, without additional compensation.
Annual Report and Other Matters
Our 2008 Annual Report on Form 10-K, which was made available to stockholders with or preceding this proxy
statement, contains financial and other information about our company, but is not incorporated into this proxy
statement and is not to be considered a part of these proxy soliciting materials or subject to Regulations 14A or 14C or
to the liabilities of Section 18 of the Securities Exchange Act of 1934, as amended. The information contained in the

Compensation Committee Report on Executive Compensation and Report of the Audit Committee shall not be
deemed filed with the Securities and Exchange Commission, or the SEC, or subject to Regulations 14A or 14C or to
the liabilities of Section 18 of the Securities Exchange Act of 1934.
We will provide, without charge, a printed copy of our Annual Report on Form 10-K for the year ended
December 31, 2008 as filed with the SEC to each stockholder of record as of the record date that requests a
copy in writing. Any exhibits listed in the Form 10-K report also will be furnished upon request at the actual
expense we incur in furnishing such exhibit. Any such requests should be directed to our company s secretary at
our executive offices set forth in this proxy statement.

ELECTION OF DIRECTORS

Nominees
Our certificate of incorporation and bylaws provide that the number of directors shall be fixed from time to time by
resolution of our Board of Directors. Our certificate of incorporation and bylaws provide for a Board of Directors
consisting of three classes, with one class standing for election each year for a three-year staggered term. Mr. Marcus
E. Jundt serves as our Class I director whose term of office will expire at the annual meeting. Our Board of Directors
has nominated Mr. Marcus E. Jundt for election as our Class I director for a three-year term expiring in 2012. In the
event that Mr. Jundt is unable or declines to serve as a director at the time of the meeting, the proxies will be voted for
any nominee designated by our current Board of Directors to fill the vacancy. It is not expected that Mr. Jundt will be
unable or will decline to serve as a director.
The Board of Directors recommends a vote for the nominee named herein.
The following table sets forth certain information regarding our directors:

Name Age Position
Marcus E. Jundt 43  Chairman of the Board, President, and Chief
Executive Officer

Richard J. Hauser 47  Director

Douglas G. Hipskind 40  Director

W. Kirk Patterson (1)(2)(3) 51 Director

Anthony L. Winczewski (2)(3) 53  Director

Mark A. Zesbaugh (1) 44  Director

(1) Member of the
Audit
Committee

(2) Member of the
Compensation
Committee
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(3) Member of the
Nominating
Committee




Edgar Filing: KONA GRILL INC - Form DEF 14A

Marcus E. Jundt has served as our President and Chief Executive Officer since July 2006, as Chairman of the Board
since March 2004, and as a director of our company since September 2000. Prior to joining our company, Mr. Jundt
served as Vice Chairman and President of the investment advisory firm of Jundt Associates, Inc. During
November 2007, a receiver was appointed to administer the assets of Jundt Associates, Inc. From November 1988 to
March 1992, Mr. Jundt served as a research analyst for Victoria Investors covering the technology, health care,
financial services, and consumer industries. From July 1987 until October 1988, Mr. Jundt served in various capacities
on the floor of the Chicago Mercantile Exchange with Cargill Investor Services. Mr. Jundt also serves as a director of
Acuo Technologies and Spineology, both private companies.

Richard J. Hauser has served as a director of our company since December 2004. Mr. Hauser serves as the President
and owner of Capital Real Estate, Inc., a commercial real estate development company based in Minneapolis,
Minnesota, which he founded in 2001. In addition, Mr. Hauser is the Manager and owner of Net Lease Development,
LLC, which is a controlled operating company under Capital Real Estate, Inc., as well as a member and managing
partner of several other partnerships formed for real estate and related ventures. Prior to founding Capital Real Estate,
Inc. and Net Lease Development, LLC, Mr. Hauser served as a partner with Reliance Development Company, LLC
from 1992 to 2001, where he was responsible for the management, development, and sale of retail properties.

Douglas G. Hipskind has served as a director of our company since November 2003. Mr. Hipskind serves as a Partner
of Black Diamond Resorts, a hotel development company engaged in designing and developing the Four Seasons
Resort in Vail, Colorado. Mr. Hipskind also served as a Managing Director of Jundt Associates, Inc. from
January 2001 to November 2006. From August 1999 to January 2001 he served as Controller of Jundt Associates, Inc.
From December 1993 to August 1999, Mr. Hipskind served in the Financial Services practice of KPMG LLP, where
he was responsible for tax and consulting matters for his mutual fund and investment partnership clients. Mr. Hipskind
is a Certified Public Accountant (inactive license holder).

W. Kirk Patterson has served as a director of our company since January 2005. Mr. Patterson currently serves as the
Senior Vice President and Chief Financial Officer of Entorian Technologies Inc., a provider of high-density memory
solutions. From July 2003 to November 2003, Mr. Patterson served as Acting Chief Financial Officer, Vice President
of Finance, and Corporate Controller of Cirrus Logic, Inc., a developer of mixed-signal integrated circuits. From
February 2000 to November 2003, he served in a variety of roles at Cirrus Logic, including Vice President of Finance
and Corporate Controller, Treasurer, and Director of Financial Planning and Analysis. From November 1999 to
February 2000, Mr. Patterson served as Regional Manager of Accounting Services of PricewaterhouseCoopers LLP, a
public accounting firm. From June 1980 to November 1999, Mr. Patterson served in several positions with BP Amoco
Corporation, a provider of energy and petrochemicals, most recently as Manager, Planning and Economics, for the
Amoco Energy Group North America.

Anthony L. Winczewski has served as a director of our company since April 2005. Mr. Winczewski has served as
President and Chief Executive Officer of Commercial Partners Title, LLC, a midwestern title insurance agency
engaged in providing commercial, residential, and tax deferred exchange solutions since January 1995. Prior to
forming Commercial Partners in 1995, Mr. Winczewski served as a manager and sales officer for Chicago Title
Insurance Company from May 1984 until January 1995. Mr. Winczewski served as a Vice President and Principal of
Winona County Abstract and Title, Inc. from July 1975 until May 1984, and as a paralegal for Title Insurance
Company of Minnesota from June 1974 until July 1975.

Mark A. Zesbaugh has served as a director of our company since October 2007. Mr. Zesbaugh is a strategic consultant
and currently serves as the Chief Executive Officer of Lennox Holdings, a start-up reinsurance company.
Mr. Zesbaugh also served as chief executive officer of Allianz Life Insurance Company of North America and has
over 20 years of experience in the insurance industry. Mr. Zesbaugh is a Certified Public Accountant (inactive license
holder) and a Chartered Financial Analyst. Mr. Zesbaugh also serves on the board of trustees for the University of St.
Thomas, as well as the board of directors of Inside Edge Commercial Flooring and the Windsor Financial Group, both
private companies.

There are no family relationships among any of our directors or executive officers.
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Classification of our Board of Directors

Our certificate of incorporation provides for a Board of Directors consisting of three classes serving three-year
staggered terms. Mr. Marcus E. Jundt serves as our Class I director, with the term of office of the Class I directors
expiring at the annual meeting of stockholders in 2009. The Class II directors consist of Douglas G. Hipskind,
Anthony L. Winczewski, and Mark A. Zesbaugh, with the term of office of the Class II directors expiring at the
annual meeting of stockholders in 2010. Class III directors consist of Richard J. Hauser and W. Kirk Patterson, with
the term of office of Class III directors expiring at the annual meeting of stockholders in 2011. Officers serve at the
pleasure of the Board of Directors.

The Nominating Committee continues to review actively nominees for director to fill the Class III vacancy created by
the resignation of Kent Carlson. The Nominating Committee identifies and evaluates nominees for our Board of
Directors, including nominees recommended by stockholders, based on numerous factors it considers appropriate,
which are described under Information Relating to Corporate Governance and the Board of Directors The Nominating
Committee.

Information Relating to Corporate Governance and the Board of Directors

Our Board of Directors has determined, after considering all the relevant facts and circumstances, that
Messrs. Patterson, Winczewski, and Zesbaugh are independent directors, as independence is defined by NASDAQ and
the SEC, because they have no relationship with us that would interfere with their exercise of independent judgment in
carrying out their responsibilities as a director. Kent D. Carlson served as an independent director of our company and
as a member of the Audit and Nominating Committees prior to his resignation in December 2008. As a result of Mr.
Carlson s resignation, our company does not comply with NASDAQ s Marketplace Rule 4350, which requires
companies to have a majority of independent directors as defined by the NASDAQ rules and requires a company s
audit committee to have at least three independent directors. Consistent with NASDAQ Marketplace Rule 4350(c)(1)
and Rule 4350(d)(4), NASDAQ has provided our company a cure period in order to regain compliance. Our company
must evidence compliance no later than June 9, 2009, and we expect that we will be able to fill the vacancy within this
cure period.

Our bylaws authorize our Board of Directors to appoint among its members one or more committees, each consisting
of one or more directors. Our Board of Directors has established an Audit Committee, a Compensation Committee,
and a Nominating Committee, each consisting entirely of independent directors. During 2008, the Board of Directors
also appointed a Special Committee, comprised entirely of independent directors, to pursue various sources of
external financing to supplement our operating cash flows and fund capital expenditure requirements. The Special
Committee works closely with management and our outside professional advisors to identify, review, and oversee the
structuring, negotiation, and execution of all reasonable alternatives in the best interest of our company and our
stockholders.

Our Board of Directors has adopted charters for the Audit, Compensation, and Nominating Committees describing the
authority and responsibilities delegated to each committee by our Board of Directors. Our Board of Directors has also
adopted a Code of Business Conduct and Ethics, and a Code of Ethics for the CEO and Senior Financial Officers. We
post on our website at www.konagrill.com, the charters of our Audit, Compensation, and Nominating Committees; our
Code of Business Conduct and Ethics, and Code of Ethics for the CEO and Senior Financial Officers, and any
amendments or waivers thereto; and any other corporate governance materials contemplated by SEC or NASDAQ
regulations. These documents are also available in print to any stockholder requesting a copy in writing from our
corporate secretary at our executive offices set forth in this proxy statement.

We regularly schedule executive sessions at which independent directors meet without the presence or participation of
management.

Interested parties may communicate with our Board of Directors or specific members of our Board of Directors,
including our independent directors and the members of our various board committees, by submitting a letter
addressed to the Board of Directors of Kona Grill, Inc. c/o any specified individual director or directors at the address
listed herein. Any such letters are sent to the indicated directors.
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The Audit Committee

The purpose of the Audit Committee is to oversee the financial and reporting processes of our company and the audits
of the financial statements of our company and to provide assistance to our Board of Directors with respect to the
oversight of the integrity of the financial statements of our company, our company s compliance with legal and
regulatory matters, the independent auditor s qualifications and independence, and the performance of our company s
independent auditor. The primary responsibilities of the Audit Committee are set forth in its charter. The Audit
Committee also selects the independent auditor to conduct the annual audit of the financial statements of our
company; reviews the proposed scope of such audit; reviews accounting and financial controls of our company with
the independent auditor and our financial accounting staff; and reviews and approves transactions between us and our
directors, officers, and their affiliates.

The Audit Committee currently consists of Messrs. Patterson and Zesbaugh, each of whom is an independent director
of our company under the NASDAQ rules as well as under rules adopted by the SEC pursuant to the Sarbanes-Oxley
Act of 2002. The Board of Directors has determined that each of Messrs. Patterson and Zesbaugh (whose backgrounds
are detailed above) qualifies as an audit committee financial expert in accordance with applicable rules and regulations
of the SEC. Mr. Zesbaugh serves as the Chairman of the Audit Committee.

The Nominating Committee

The purpose of the Nominating Committee includes the selection or recommendation to the Board of Directors of
nominees to stand for election as directors at each election of directors, the oversight of the selection and composition
of committees of the Board of Directors, the oversight of the evaluations of the Board of Directors and management,
and the development and recommendation to the Board of Directors of a set of corporate governance principles
applicable to our company. The Nominating Committee currently consists of Messrs. Winczewski and Patterson, with
Mr. Winczewski serving as Chairman.

The Nominating Committee will consider persons recommended by stockholders for inclusion as nominees for
election to our Board of Directors if the names, biographical data, and qualifications of such persons are submitted in
writing in a timely manner addressed and delivered to our company s secretary at the address listed herein. The
Nominating Committee identifies and evaluates nominees for our Board of Directors, including nominees
recommended by stockholders, based on numerous factors it considers appropriate, some of which may include
strength of character, mature judgment, career specialization, relevant technical skills, diversity, and the extent to
which the nominee would fill a present need on our Board of Directors. As discussed above, the members of the
Nominating Committee are independent, as that term is defined by NASDAQ.

The Compensation Committee

The purpose of the Compensation Committee includes determining, or recommending to our Board of Directors for
determination, the compensation of the Chief Executive Officer and other executive officers of our company and
discharging the responsibilities of our Board of Directors relating to compensation programs of our company. The
Compensation Committee currently consists of Messrs. Patterson and Winczewski, with Mr. Patterson serving as
Chairman.

Compensation Committee Interlocks and Insider Participation

During the year ended December 31, 2008, our Compensation Committee consisted of Messrs. Patterson and
Winczewski, both non-employee directors (as defined in Rule 16b-3 under the Securities Exchange Act). None of
these committee members had any contractual or other relationships with our company during such fiscal year.

Board and Committee Meetings

Our Board of Directors held a total of eight meetings during the year ended December 31, 2008. During the year
ended December 31, 2008, the Audit Committee held five meetings, the Compensation Committee held four meetings,
and the Nominating Committee held two meetings. No director attended fewer than 75% of the aggregate of (i) the
total number of meetings of our Board of Directors, and (ii) the total number of meetings held by all Committees of
our Board of Directors on which he was a member. We encourage each of our directors to attend our annual meeting
of stockholders. Accordingly, and to the extent reasonably practicable, we regularly schedule a meeting of the Board
of Directors on the same day as the annual meeting of stockholders. All of our directors then serving at the time
attended our 2008 annual meeting of stockholders.

11
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Director Compensation

We use a combination of cash and stock-based incentive compensation to attract and retain qualified candidates to
serve on our Board of Directors. In setting director compensation, we consider the amount of time that directors spend
fulfilling their duties as a director, including committee assignments.

Cash Compensation Paid to Board Members

We paid each non-employee director of our company an annual cash retainer of $15,000 and the Chairman of the
Audit Committee was paid an additional cash retainer of $5,000. Members of the Audit and Compensation
Committees each receive an annual cash retainer of $3,000 for each committee on which they serve during the year.
We also reimburse each non-employee director for travel and related expenses incurred in connection with attendance
at board and committee meetings. Employees who also serve as directors receive no additional compensation for their
services as a director.

Stock-Based Compensation

Non-employee directors also are eligible to receive grants of stock options or awards pursuant to the discretion of the
Compensation Committee or the entire Board of Directors. Upon joining the Board of Directors, each new
non-employee director is granted an option to purchase 10,000 shares of common stock at a price equal to the fair
market value on the date of such member s first board meeting. Such option awards vest immediately. Each subsequent
year, non-employee directors receive an annual stock option grant to purchase 4,000 shares of our common stock that
vests 25% each quarter over a period of one year, while new non-employee directors receive a pro-rata portion of the
annual stock option grant in their first full year of service.

The following table summarizes the compensation paid by us to non-employee directors during 2008.

Option
Fees Earned or Awards
Paid in Cash
Name (1) %) % @2 Total ($)
Kent D. Carlson (3) 18,000 9,969 27,969
Richard J. Hauser 15,000 13,128 28,128
Douglas G. Hipskind 15,000 13,128 28,128
W. Kirk Patterson 21,000 13,128 34,128
Anthony L. Winczewski 18,000 13,128 31,128
Mark A. Zesbaugh (4) 20,000 2,943 22,943

(1) Directors who
are also our
employees
receive no
additional
compensation
for serving on
the Board of
Directors. The
compensation of
Marcus E. Jundt,
our Chairman of
the Board,
President, and
Chief Executive

13



2

Officer, is
reflected in the
Summary

Compensation
Table.

These amounts
do not reflect
amounts paid to
or realized by
the named
individual during
2008. Instead,
these amounts
reflect the
aggregate
compensation
cost for financial
reporting
purposes for the
year ended
December 31,
2008 in
accordance with
Statement of
Financial
Accounting
Standard

No. 123(R),
Share-Based
Payment ( SFAS
123R ). As of
December 31,
2008, each
director had the
following
number of
options
outstanding:
Kent D. Carlson
(13,750);
Richard J.
Hauser (21,800);
Douglas G.
Hipskind
(25,000); W.
Kirk Patterson
(23,400);
Anthony L.
Winczewski
(21,800); and
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3)

)

Mark A.
Zesbaugh
(11,000).

Mr. Carlson
resigned from
the Board of
Directors during
December 2008.

Mr. Zesbaugh
joined the Board
of Directors
during

October 2007
and received a
pro-rated grant
of options for
2008.
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REPORT OF THE AUDIT COMMITTEE
The following Audit Committee report does not constitute soliciting material and shall not be deemed filed or
incorporated by reference into any of our filings under the Securities Act of 1933, as amended, or the Securities
Exchange Act of 1934, as amended, except to the extent we specifically incorporate this Audit Committee report by
reference herein.
As more fully described in its charter, the purpose of the Audit Committee is to assist the oversight of our Board of
Directors in the integrity of the financial statements of our company, our company s compliance with legal and
regulatory matters, the independent auditor s qualifications and independence, and the performance of our company s
independent auditor. The primary responsibilities of the committee include overseeing our company s accounting and
financial reporting process and audits of the financial statements of our company on behalf of the Board of Directors.
As part of its oversight of our financial statements, the committee reviews and discusses with both management and
our independent registered public accountants all annual and quarterly financial statements prior to their issuance.
During 2008, management advised the committee that each set of financial statements reviewed had been prepared in
accordance with generally accepted accounting principles, and reviewed significant accounting and disclosure issues
with the committee. These reviews included discussion with the independent registered public accountants of matters
required to be discussed pursuant to U.S. Auditing Standards No. 380 (Communication with Audit Committees),
including the quality of our accounting principles, the reasonableness of significant judgments and the clarity of
disclosures in the financial statements. The committee also discussed with Ernst & Young LLP matters relating to its
independence, including a review of audit and non-audit fees and the written disclosures and letter from Ernst &
Young LLP to the committee pursuant to applicable requirements of the Public Company Accounting Oversight
Board regarding the independent accountants communications with the committee concerning independence. In
addition, the committee discussed with the independent auditor the overall scope and plans for its audit. The
committee met with the independent auditor, with and without management present, to discuss the results of the
examinations, its evaluations of our company and the overall quality of the financial reporting.
Based on the reviews and discussions referred to above, the committee recommended to the Board of Directors, and
the Board approved, that the audited financial statements be included in the Annual Report on Form 10-K for the year
ended December 31, 2008 for filing with the Securities and Exchange Commission.
The report has been furnished by the Audit Committee of the Board of Directors.

Mark A. Zesbaugh, Chairman
W. Kirk Patterson

16
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EXECUTIVE COMPENSATION
Compensation Discussion and Analysis

Overview of Compensation Philosophy and Objectives
The objective of our executive compensation program is to attract, retain, and reward executive officers who are
critical to our long-term success. The executive compensation program of our company seeks to provide a level of
compensation that is competitive with companies of similar size in the restaurant industry. We align executive officer
compensation with both company performance and individual performance and provide incentives to motivate
executive officers to achieve our business objectives. We compensate our senior management through a mix of
compensation designed to be competitive within our industry and to align management s incentives with the long-term
interests of our stockholders.
The Compensation Committee believes that executive compensation should be closely aligned with the performance
of the company on both a short-term and a long-term basis. Our executive compensation is comprised of three
principal components:

Annual base salary;

Performance-based incentive bonuses, which depend on our performance and individual performance; and

Long-term incentive compensation in the form of stock options or other equity-based awards which are

designed to align executive officers interests with the long-term interest of our stockholders.
Determining Executive Compensation
Our compensation setting process consists of establishing targeted overall compensation for each executive officer
and then allocating that compensation among base salary and incentive compensation. At the executive level, we
design the incentive compensation to reward company-wide performance through tying awards primarily to specific
operational metrics and financial performance. The Compensation Committee evaluates both performance and
compensation to ensure that we maintain the ability to attract and retain employees in key positions and that
compensation provided to key employees remains competitive relative to the compensation paid to similarly situated
executives of our peer companies.
We compete with many restaurant companies for top executive-level talent. The committee obtains comparative data
to assess competitiveness from a variety of resources. The committee reviewed proxy data obtained from Equilar, Inc.,
a market leader in benchmarking executive compensation, to review each element of total compensation for executive
officers for similar sized restaurant companies in terms of market capitalization and revenue. The peer group
companies consisted of Caribou Coffee, Granite City Food and Brewery, J. Alexander s, Morton s, and Nathan s
Famous. The committee does not set a specific compensation percentile for our executive officers; instead the
committee uses this information and the executive s level of responsibility and experience as well as the executive s
success in achieving business results and leadership in determining the executive s compensation. The committee
believes that this approach allows for the committee to take into consideration the executive s overall contribution to
our company rather than relying solely on specific peer group targets.
A significant portion of total compensation is allocated to incentives as a result of the philosophy discussed above.
There is no pre-established policy or target for the allocation between either cash and non-cash or short-term and
long-term incentive compensation. The committee reviews data from Equilar, Inc. as well as other industry
compensation surveys, SEC filings, and other publicly available sources to determine the appropriate level and mix of
incentive compensation.
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The responsibilities of the Compensation Committee include determining, or recommending to our Board of Directors
for determination, the compensation of our executive officers and discharging the responsibilities of our Board of
Directors relating to compensation programs of our company. The committee reviews base salary levels for executive
officers of our company at the beginning of each year and recommends actual bonuses at the end of each year based
upon our company and individual performance.

Elements of Executive Compensation

Base Salary

Base salaries for executive officers are generally reviewed on an annual basis and at the time of promotion or other
change in responsibilities. We provide executive officers with a level of base salary that recognizes appropriately each
individual officer s scope of responsibility, role in the organization, experience, and contributions to the success of our
company. The Board of Directors reviews salaries recommended by the Compensation Committee. In formulating
these recommendations, the committee considers the overall performance of our company, industry compensation
benchmark data, and conducts an evaluation of individual officer performance. The committee makes, or recommends
that the Board of Directors make, final determinations on any adjustments to the base salary for executive officers.
Annual Incentive Bonus

Annual bonuses are intended to provide incentive compensation to executive officers who contribute substantially to
the success of our company. The granting of such awards is based upon the achievement of our company s
performance objectives and pre-defined individual performance objectives. Company performance objectives are
based upon achieving key financial metrics that the committee establishes early in each year. For 2008, the principal
performance measures used to determine company performance objectives was based upon the degree of achievement
of restaurant sales and operating income targets. Individual performance objectives are developed based upon
personal, operational, and financial performance targets specific to the responsibilities of each executive officer and
include elements designed to achieve our growth strategy such as new restaurant development, restaurant operating
margins, and cost containment. Upon the close of each year, the committee conducts an assessment of individual
performance achieved versus each individual s performance objectives. Simultaneously, the Board conducts an
assessment of our company s overall performance, which includes the achievement of the performance objectives
discussed above and other performance criteria. Performance targets are generally set at aggressive levels, which
include the funding of any payout. No payout is made if the company s or an individual s performance targets are not
achieved. The combination of these factors determines any incentive bonuses to be paid.

During January 2005, the committee approved a management bonus program pursuant to which our chief executive
officer, chief operating officer, and chief financial officer are eligible to receive 50%, 40%, and 40% of his respective
base salary upon successfully achieving certain specified goals as discussed above.

Long-Term Equity Compensation

Long-term performance-based compensation of executive officers has traditionally taken the form of stock option
awards. We believe that equity ownership for all executive officers and for certain of our key employees is important
for retention and to provide additional incentive to work to maximize long-term total return to stockholders. Stock
option award levels are determined based on market data and vary among participants based on their positions within
the company. Under our 2005 Stock Award Plan, the Board of Directors or a committee appointed by the Board is
specified to act as the plan administrator. The Board has authorized the Compensation Committee to make
recommendations to the Board regarding grants of options to executive officers of our company, and these
recommendations are subject to ratification by the Board of Directors. In general, stock options are granted to our
executive officers at the onset of employment. In establishing award levels, the committee bases the number of stock
option awards to be granted on the target percentage of ownership of the recipient, assuming full dilution of
outstanding stock option awards. The committee considers the target percentage of ownership of executive officers in
our peer group in setting award levels for our executive officers. If, in the opinion of the committee, the outstanding
service of an existing employee merits an increase in the number of options held, the committee may elect to issue
additional stock options to that employee. We do not have any program or plan to time option grants to our executives
in coordination with the release of material non-public information.
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Stock options are granted at the closing market price of our common stock on the date of grant. Accordingly, a stock
option becomes valuable only if the market price of our common stock increases above the option exercise price and
the holder remains employed during the period of time that the option vests. In certain limited circumstances, the
committee may grant options to an executive at an exercise price in excess of the closing price of our common stock
on the grant date. The Board of Directors granted options to purchase a total of 20,000, 15,000, and 15,000 shares of
common stock to each of Messrs. Jundt, Merritt, and Robinow, respectively, on February 7, 2008 related to their fiscal
2007 performance. These options were granted at an exercise price equal to the fair market value of our common stock
as of the grant date. These grants were based upon past granting practices and each executive s individual performance
and responsibilities. The options granted in 2008 to our executive officers vest at a rate of 25% per year.
Benefits
We offer various employee benefit programs to our executive officers, including medical, dental, life, and long-term
disability insurance benefits. These benefits are generally available to all full-time salaried employees of our
company. We also sponsor a tax-qualified 401(k) retirement savings plan pursuant to which eligible employees,
including our named executive officers, are able to contribute the lesser of up to 50% of their annual salary or the limit
prescribed by the Internal Revenue Service. We match 100% of the first 3% of salary contributed and 50% of the next
2% of salary contributed. All contributions to the 401(k) plan as well as any matching contributions are fully vested
upon contribution. In addition, we sponsor an employee stock purchase plan pursuant to which eligible employees,
including our named executive officers, are able to purchase our common stock at a five percent discount of the fair
market value of our common stock on the last day of the applicable offering period. Eligible employees may purchase
up to 15% of eligible earnings during each of the offering periods, subject to a maximum of $25,000 annually.
Compliance with Internal Revenue Code Section 162(m)
Section 162(m) of the Internal Revenue Code generally disallows a tax deduction to public companies for
compensation in excess of $1.0 million paid to each of any publicly held corporation s chief executive officer and four
other most highly compensated executive officers. Qualifying performance-based compensation is not subject to the
deduction limit if certain requirements are met. We currently intend to continue to structure the performance-based
portion of the compensation of our executive officers in a manner that complies with Section 162(m).
COMPENSATION COMMITTEE REPORT ON EXECUTIVE COMPENSATION
Our Compensation Committee has reviewed and discussed with management the Compensation Discussion and
Analysis included in this proxy statement and, based on such review and discussions, the Compensation Committee
recommended to the Board that the Compensation Discussion and Analysis be included in this proxy statement.

Respectfully submitted,
The Compensation Committee
W. Kirk Patterson, Chairman

Anthony L. Winczewski
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Summary of Cash and Other Compensation
The table below summarizes the total compensation earned by each of our executive officers for the years ended
December 31, 2008, 2007 and 2006.

SUMMARY COMPENSATION TABLE

Option All Other

Salary Bonus Awards Compensation Total
Name and Principal Position Year $ % $ @ $) (2 %
Marcus E. Jundt 2008 329,000 153,958 482,958
Chairman of the Board,
President, and Chief 2007 315,000 289,000 604,000
Executive Officer (3) 2006 114,800 50,000 475,250 640,050
Mark S. Robinow 2008 261,000 53,594 314,594
Executive Vice President, 2007 250,000 23,475 40,875 314,350
Chief Financial Officer, and
Secretary 2006 236,250 94,500 40,875 371,625
Mark L. Bartholomay 2008 188,700 29,000 83,854 301,554
Interim Chief Operating Officer
and Senior Vice President of
Development (4)
Jason J. Merritt 2008 287,000 53,594 340,594
Executive Vice President and 2007 275,000 20,625 40,875 336,500
Chief Operating Officer (5) 2006 262,500 105,000 40,875 408,375

(1) The amounts
reflect the dollar
amount recognized
for financial
reporting purposes
for the respective
period in
accordance with
SFAS 123R of
awards issued
pursuant to the
2005 Stock Award
Plan and includes
amounts from
awards granted in
and prior to 2008.
Pursuant to SEC
rules, the amounts
shown exclude the
impact of
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3)

estimated
forfeitures related
to service-based
vesting conditions.
Assumptions used
in the calculation
of these amounts
for the years ended
December 31,
2008 and 2007 are
included in
footnote 13 of our
consolidated
financial
statements for the
year ended
December 31,
2008, included in
our Annual Report
on Form 10-K
filed with the
Securities and
Exchange
Commission.

Certain executive
officers also
received certain
perquisites, the
value of which did
not exceed
$10,000, which
primarily
consisted of
401(k) matching
contributions and
contributions to a
health care savings
account.

Mr. Jundt was
appointed as our
President and
Chief Executive
Officer effective
July 7, 2006 and
served as our
Interim President
and Chief
Executive Officer
from January 31,
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2006 through
July 6, 2006. The
amount shown for
2006 under Salary
reflects a $7,500
per month salary
effective
May 2006 for
duties performed
as Interim
President and
Chief Executive
Officer and a
pro-rated portion
of his $300,000
annual salary
effective
September 26,
2006 upon
entering into an
employment
agreement with us.
The amount shown
for 2006 under
Bonus reflects a
pro-rated portion
of bonus paid to
Mr. Jundt in his
capacity as
President and
Chief Executive
Officer.

Effective
November 19,
2008,

Mr. Bartholomay
was appointed to
serve as Interim
Chief Operating
Officer. As a result
of

Mr. Bartholomay s
increase in
responsibilities,
we agreed to
increase his annual
salary to $261,000.
The amounts
reported in salary
and bonus reflects
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the amounts paid
to

Mr. Bartholomay
during 2008,
including service
prior to his
appointment as
Interim Chief
Operating Officer.
We have not
entered into an
employment
agreement with
Mr. Bartholomay.

Effective
November 19,
2008, Mr. Merritt
resigned from the
Company.
Pursuant to Mr.
Merritt s
employment
agreement,

Mr. Merritt will be
paid his base
salary through
January 18, 2009,
and an aggregate
amount of
$287,000, to be
paid in accordance
with our ordinary
payroll practices
for a 12 month
period thereafter.
We will also
provide

Mr. Merritt
medical insurance
benefits for a
period of

12 months.
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GRANTS OF PLAN-BASED AWARDS
The following table sets forth certain information with respect to stock options granted during the year ended
December 31, 2008 to any of the individuals listed on the Summary Compensation Table above.

All Other Exercise
Option or Grant Date
Awards:
Number Base Price Fair Value of
of Securities of Option Stock and
Option
Grant Underlying Awards Awards
Name Date Options (#) (1) ($/sh) ® 2
Marcus E. Jundt 02/07/08 20,000 11.72 74,000
Mark S. Robinow 02/07/08 15,000 11.72 55,000
Mark L. Bartholomay 01/24/08 10,000 11.79 37,000
Jason J. Merritt 02/07/08 15,000 11.72 55,000

(1) All listed stock
options vest
25% each year
over a four-year
period and
expire five years
from the date of
grant.

(2) Represents the
calculated
compensation
cost for all
option awards
granted during
2008 to the
executive
officers named
above as
determined in
accordance with
SFAS 123R. We
calculated the
fair value of
each award
based upon the
closing stock
price on the date
of grant.

OUTSTANDING EQUITY AWARDS AT DECEMBER 31, 2008
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The following table includes certain information with respect to all options previously awarded to the executive
officers named above that were outstanding as of December 31, 2008.

Option Awards
Number of Securities
Underlying Option
Unexercised Options (#) Exercise Option
Expiration

Name Exercisable Unexercisable Price ($) Date
Marcus E. Jundt (1) 100,000 12.64 05/04/11
75,000 25,000(a) 16.40 09/26/11
20,000(b) 11.72 02/07/13
Mark S. Robinow(2) 18,750 6,250(a) 19.14 12/20/11
15,000(b) 11.72 02/07/13
71,089 5.00 10/18/14
Mark L. Bartholomay(3) 12,500 37,500(a) 18.08 07/24/12
10,000(b) 11.79 01/24/13
Jason J. Merritt(4) 4,000(b) 5.00 09/01/09
10,000(b) 7.50 03/15/10
18,750(b) 6,250(a) 19.14 12/20/11
1,000(b) 7.50 12/12/12
15,000(a) 11.72 02/07/13
60,000(c) 6.00 10/01/13

(1) The vesting
dates of options
held by
Mr. Jundt that
were
unexercisable as
of December 31,
2008 are:

(a) 25,000
options will vest
on

September 26,
2009 and

(b) 5,000
options vested
on February 7,
2009 and 5,000
options will vest
on each of
February 7,
2010,

February 7,
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2011, and
February 7,
2012.

The vesting
dates of options
held by

Mr. Robinow
that were
unexercisable as
of December 31,
2008 are:

(a) 6,250
options will vest
on

December 20,
2009 and

(b) 3,750
options vested
on February 7,
2009 and 3,750
options will vest
on each of
February 7,
2010,

February 7,
2011, and
February 7,
2012.
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)

The vesting dates
of options held by
Mr. Bartholomay
that were
unexercisable as
of December 31,
2008 are:

(a) 12,500
options will vest
on each of

July 24, 2009,
July 24, 2010,
and July 24, 2011
and (b) 2,500
options vested on
January 24, 2009
and 2,500 options
will vest on each
of January 24,
2010, January 24,
2011, and
January 24, 2012.

As a result of

Mr. Merritt s
resignation from
the Company on
November 19,
2008, the
following will
occur: (a) any
unexercisable
options were
forfeited effective
January 18, 2009;
(b) the remainder
of Mr. Merritt s
options, with the
exception of the
60,000 options
with an original
expiration date of
October 1, 2013,
will expire on
April 19, 2009, if
not exercised
prior to that date
and (c) 60,000
options will
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expire on

January 18, 2010,

if not exercised

prior to that date.
Option Exercises and Stock Vested
There were no options exercised by the executive officers named above and no stock awards granted to such officers
vested during 2008.
Employment Agreements
Marcus E. Jundt
Effective September 26, 2006, we entered into an employment agreement with Mr. Jundt to serve as our President and
Chief Executive Officer. The agreement provides for Mr. Jundt to receive a base salary of $300,000 per annum, which
is subject to review by the Board of Directors annually. In addition, Mr. Jundt received an option to purchase 100,000
shares of our common stock at an exercise price of $16.40 per share, which was equal to 110% of the closing price per
share of our common stock on the date of grant.
The employment agreement provides for Mr. Jundt to receive his earned but unpaid compensation and a pro rata
portion of his bonus earned for the applicable year through the date of termination of his employment by reason of
death. If employment is terminated by us for cause, or by Mr. Jundt without good reason, each as defined in the
agreement, Mr. Jundt is entitled to his earned but unpaid compensation and any accrued and vested payments he is
entitled to receive under our benefit plans. If we terminate the employment of Mr. Jundt by reason of disability, the
agreement provides for the payment of earned but unpaid compensation, a pro rata portion of his bonus through the
date of termination of employment, and any payments or benefits that Mr. Jundt is entitled to receive under our benefit
plans. If we terminate Mr. Jundt s employment without cause, or if he terminates his employment for good reason, as
defined in the agreement, we will pay Mr. Jundt his earned but unpaid compensation and any payments or benefits he
is entitled to receive under our benefit plans. In addition, we will continue to pay to Mr. Jundt his base salary for the
18-month period following the date of termination and a payment of 150% of the most recent incentive bonus actually
paid. During the severance period, Mr. Jundt will be entitled to receive all medical and dental benefits otherwise
available to him during his employment for a period of 18 months. If we terminate Mr. Jundt s employment without
cause or in the event of a change in control, any unvested stock options issued in connection with the employment
agreement shall vest immediately and become exercisable.
The following table shows the potential payments upon termination or a change of control for Marcus E. Jundt, our
Chief Executive Officer.

Involuntary
for
Good
Reason
Involuntary
Not Termination
For
Voluntary For Cause Cause (Change-in-
Termination Termination Termination Disability
Executive Benefits and Payments on on on Control) on on Death on
Upon Separation 12/31/08 12/31/08 12/31/08 12/31/08 12/31/08 12/31/08
Compensation:
Bonus $ 75,000 $ 75,000 $ 164,500 $ 164,500
Stock Options
Benefits and Perquisites:
Cash severance $ 493,500 $ 493500 $ 164,500
Health and welfare benefits $ 5,000 $ 5,000
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Mark S. Robinow

Effective October 15, 2004, we entered into an employment agreement with Mr. Robinow to serve as our Vice
President and Chief Financial Officer. The agreement provides for Mr. Robinow to receive an annual base salary of
$225,000, subject to review by the Board of Directors. During October 2004, we granted to Mr. Robinow options to
purchase 71,089 shares of our common stock at an exercise price per share of $5.00. Mr. Robinow is entitled to
receive all benefits, including health insurance, as offered to our other senior executive officers.

If we terminate Mr. Robinow s employment without cause, or if he terminates his employment for good reason, each
as defined in the employment agreement, we will pay Mr. Robinow his fixed compensation and pro rata bonus
through the date of termination of his employment, as well as a severance payment equal to 12 months of
Mr. Robinow s base salary then in effect. In addition, the stock options that would have vested during the year in
which such termination without cause occurs will vest and become exercisable. If we terminate Mr. Robinow s
employment with cause, Mr. Robinow will receive his fixed compensation through the date of termination.

The following table shows the potential payments upon termination or a change of control for Mark S. Robinow, our
Chief Financial Officer.

Involuntary
for
Good
Reason
Involuntary
Not Termination
For
Voluntary For Cause Cause (Change-in-
Termination Termination Termination Disability Death
Executive Benefits and Payments on on on Control) on on on
Upon Separation 12/31/08 12/31/08 12/31/08 12/31/08 12/31/08 12/31/08
Compensation:
Bonus $ 104,400 $ 104,400
Stock Options

Benefits and Perquisites:

Cash severance $ 261,000 $ 261,000

Health and welfare benefits

Jason J. Merritt

As a result of Mr. Merritt s resignation from the Company effective November 19, 2008, we will pay separation costs
to Mr. Merritt in accordance with his employment agreement dated October 1, 2003. We paid Mr. Merritt his base
salary through January 18, 2009, and will continue to pay Mr. Merritt an aggregate amount of his base salary of
$287,000 during the 12-month period thereafter. Mr. Merritt is also entitled to receive medical benefits during the
severance period. In addition, an option to purchase 60,000 shares of common stock will continue to be exercisable
through January 18, 2010, the end of the severance period.

Potential Payments Upon Termination or Change of Control

The tables above reflect the amount of compensation for each of the named executive officers of our company in the
event of termination of such executive s employment, except for Mr. Bartholomay who we have not entered into any
employment agreement. The amount of compensation payable to each named executive officer upon voluntary
termination, involuntary not for cause termination, for cause termination, termination following a change of control
and in the event of disability or death of the executive is shown above. The amounts shown assume that such
termination was effective as of December 31, 2008, except for Mr. Merritt whose compensation is based upon his
resignation from the Company effective November 19, 2008, and thus includes amounts earned through such time and
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are estimates of the amounts which would be paid out to the executives upon their termination. As the exercise price
on unvested options held by our executive officers was higher than the closing price of our common stock on
December 31, 2008, no value has been attributed to stock options in the tables above. The actual amounts to be paid
out can only be determined at the time of such executive s separation from our company.
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Pension Benefits and Nonqualified Deferred Compensation
We do not offer a pension plan for any of our employees nor do we offer a nonqualified deferred compensation plan
for any of our employees. Employees meeting certain plan eligibility requirements may participate in the Kona Grill

Employee Retirement Savings Plan.
EQUITY COMPENSATION PLAN INFORMATION

Edgar Filing: KONA GRILL INC - Form DEF 14A

Post-Employment Compensation

The following table sets forth information with respect to our common stock that may be issued upon the exercise of
stock options under our stock option plans, shares purchased under our Employee Stock Purchase Plan, and exercise

of outstanding warrants as of December 31, 2008.

(¢) Number of
Securities
Remaining Available
(a) Number of for
Securities to be (b) Weighted Future Issuance
Issued Average Under Equity
Exercise Price
Upon Exercise of of Compensation Plans
Outstanding Outstanding (Excluding Securities
Options, Options, Reflected
Warrants, and Warrants, and
Plan Category Rights Rights in Column (a))
Equity Compensation Plans Approved by
Stockholders 824,056 $ 12.34 369,599 (1)
Equity Compensation Plans Not Approved by
Stockholders (2) 200,000 $ 5.00
Total 1,024,056 $ 10.91 369,599

(1) Amount
excludes the
increase in
securities to be
approved by
stockholders at
the 2009 annual
meeting of
stockholders.

(2) Amount
represents
warrants issued
to
Messrs. Hauser
and Jundt upon
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entering into a

$3.0 million

convertible

subordinated

promissory note

and warrant

purchase

agreement

during July

2004. The

warrant expires

on the earlier of

July 30, 2009 or

a qualified

public offering

of the

Company s

common stock

of which the

gross proceeds

are at least

$25.0 million at

a per share price

of not less than

$35.00.

SECTION 16(a) BENEFICIAL OWNERSHIP REPORTING COMPLIANCE
Section 16(a) of the Exchange Act requires our directors, officers, and persons that own more than 10% of a registered
class of our company s equity securities to file reports of ownership and changes in ownership with the SEC. Officers,
directors, and greater than 10% stockholders are required by SEC regulations to furnish our company with copies of
all Section 16(a) forms they file.
Based solely upon our review of the copies of such forms received by us during the year ended December 31, 2008,
and written representations that no other reports were required, we believe that each person who, at any time during
such year, was a director, officer, or beneficial owner of more than 10% of our common stock complied with all
Section 16(a) filing requirements during such year, except for Mr. Patterson who filed one late Form 4 relating to the
grant of stock options.
CERTAIN RELATIONSHIPS AND RELATED TRANSACTIONS

We recognize that transactions between us and any of our directors or executives can present potential or actual
conflicts of interest and create the appearance that our decisions are based on considerations other than the best
interests of our company and stockholders. Therefore, as a general matter and in accordance with our Code of
Business Conduct and Ethics, it is our preference to avoid such transactions. Nevertheless, we recognize that there are
situations where such transactions may be in, or may not be inconsistent with, the best interests of our company.
Therefore, our Board of Directors reviews and, if appropriate, approves or ratifies any such transactions. Pursuant to
the policy, the Board of Directors, or a designated committee, will review any transaction in which we are or will be a
participant and the amount involved exceeds $120,000, and in which any of our directors or executives had, has, or
will have a direct or indirect material interest. After its review, the Board of Directors or designated committee will
only approve or ratify those transactions that are in, or are not inconsistent with, the best interests of our company and
our stockholders, as determined in good faith.
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During December 2008, we entered into a subscription agreement with James Richard Jundt for the purchase of
$1,000,000 of our common stock which was subject to our company receiving a commitment from a third party lender
of at least $3.0 million of new debt financing in the form of a line of credit, equipment financing, term loan, or other
form of debt. James Richard Jundt is the father of Marcus E. Jundt. The transactions contemplated by the subscription
agreement did not close and the subscription agreement was terminated on February 14, 2009 by mutual agreement of
us and Mr. Jundt without any continuing obligations by either party.
During March 2009, we entered into a Note and Warrant Purchase Agreement with certain holders of our common
stock whereby we sold $1.2 million aggregate principal amount of 10% unsecured subordinated notes and warrants to
purchase shares of our common stock. The principal and accrued interest outstanding under the notes are due and
payable upon the earlier of (1) September 2, 2009, or (ii) the closing of any offering of equity securities by us
generating gross proceeds to us of at least $2.5 million. We sold notes and warrants to the following: (a) James
Richard Jundt for $620,000 principal amount of notes and 62,000 warrant shares; (b) James Richard Jundt Irrevocable
Trust Mary Joann Jundt Trustee for $380,000 principal amount of notes and 38,000 warrant shares; (c) Mary Jane
Hauser for $100,000 principal amount of notes and 10,000 warrant shares; and (d) BBS Capital Fund, LP for
$100,000 principal amount of notes and 10,000 warrant shares. James Richard Jundt and Mary Joann Jundt are the
parents of Marcus E. Jundt. Mary Jane Hauser is the spouse of Richard J. Hauser. BBS Capital Fund, LP beneficially
owns 7.9% of our common stock.
Other than the foregoing, we did not enter into any transaction or series of similar transactions to which we were, or
are to be, a party in which the amount involved exceeds $120,000, and in which any director, executive officer, or
holder of more than 5% of any class of voting securities of our company and members of such person s family had, or
will have, a direct or indirect material interest.

SECURITY OWNERSHIP OF CERTAIN BENEFICIAL

OWNERS AND MANAGEMENT

The following table sets forth certain information regarding the beneficial ownership of our common stock on
March 3, 2009, except as indicated, by (1) each director and each named executive officer of our company, (2) all
directors and executive officers of our company as a group, and (3) each person known by us to own more than 5% of
our common stock.

Shares

Beneficially Percentage of
Name of Beneficial Owner Owned (1) Class (2)
Directors and Executive Officers:
Marcus E. Jundt (3) 891,531 13.1%
Jason J. Merritt (4) 127,179 1.9%
Mark S. Robinow (5) 97,169 1.5%
Mark L. Bartholomay (6) 22,430 *
Kent D. Carlson (7) 13,750 *
Richard J. Hauser (8)(16) 558,232 8.4%
Douglas G. Hipskind (9) 25,000 *
W. Kirk Patterson (10) 23,400 *
Anthony L. Winczewski (11) 21,800 *
Mark A. Zesbaugh (12) 11,000 *
All directors and executive officers as a group (10 persons) 1,791,491 24.8%
5% Stockholders:
William Blair & Company, L.L.C. (13) 881,201 13.5%
Mill Road Capital, L.P. (14) 648,171 10.0%
BBS Capital Fund, LP (15) 514,486 7.9%
James R. Jundt (16) 319,633 4.9%
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Less than 1%

Except as otherwise indicated, each person named in the table has sole voting and investment power with respect
to all common stock beneficially owned, subject to applicable community property law. Except as otherwise
indicated, each person may be reached as follows: c/o Kona Grill, Inc., 7150 East Camelback Road, Suite 220,
Scottsdale, Arizona 85251.

The percentages shown are calculated based upon 6,511,991 shares of common stock outstanding on March 3,
2009. The numbers and percentages shown include the shares of common stock actually owned as of March 3,
2009 and the shares of common stock that the identified person or group had the right to acquire within 60 days of
such date. In calculating the percentage of ownership, all shares of common stock that the identified person or
group had the right to acquire within 60 days of March 3, 2009 upon the exercise of options or warrants are
deemed to be outstanding for the purpose of computing the percentage of the shares of common stock owned by
that person or group, but are not deemed to be outstanding for the purpose of computing the percentage of the
shares of common stock owned by any other person or group.

Mr. Marcus E. Jundt is the son of Mr. James R. Jundt. The number of shares of common stock beneficially owned
by Mr. Jundt includes (a) 10,800 shares held in trust by his children, of which Mr. Marcus Jundt is not a trustee;
(b) 100,000 shares of common stock issuable upon exercise of outstanding warrants held by Mr. Marcus Jundt;
and (c) 180,000 shares of common stock issuable upon exercise of vested stock options. Of such shares, 600,731
shares have been pledged by Mr. Jundt as security for a loan. The number of shares of common stock beneficially
owned by Mr. Jundt does not include 319,633 shares held by Mr. James R. Jundt.
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Includes 93,750 shares of common stock issuable upon exercise of vested stock options.
Includes 93,589 shares of common stock issuable upon exercise of vested stock options.
Includes 15,000 shares of common stock issuable upon exercise of vested stock options.
Includes 13,750 shares of common stock issuable upon exercise of vested stock options.

Mr. Hauser is a control person of Kona MN, LLC. The number of shares of common stock beneficially owned
by Mr. Hauser includes (a) 182,304 shares of common stock held by his spouse; (b) 200,000 shares of common
stock beneficially owned by Kona MN, LLC; (c) 100,000 shares of common stock issuable upon exercise of
outstanding warrants held by Mr. Hauser; and (d) 21,800 shares of common stock issuable upon exercise of
vested stock options. Of such shares, 200,000 shares have been pledged by Kona MN, LLC as security for a
loan.

Includes 25,000 shares of common stock issuable upon exercise of vested stock options.
Includes 23,400 shares of common stock issuable upon exercise of vested stock options.
Includes 21,800 shares of common stock issuable upon exercise of vested stock options.
Includes 11,000 shares of common stock issuable upon exercise of vested stock options.

Based on the statement on Schedule 13G (Amendment No. 2) filed with the Securities and Exchange
Commission on January 12, 2009, William Blair & Company, L.L.C. has sole voting and dispositive power over
all such shares of common stock. The address of William Blair & Company, L.L.C. is 222 W. Adams Street,
Chicago, IL 60606.

Based on the joint statement on Schedule 13D (Amendment No. 4) filed with the Securities and Exchange
Commission on January 30, 2009, by the following (i) Thomas E. Lynch, (ii) Charles M.B. Goldman, (iii) Scott
P. Scharfman, (iv) Mill Road Capital GP LLC, and (v) Mill Road Capital, L.P., each of Messrs. Lynch,
Goldman, and Scharfman, as the management committee directors of the sole general partner of Mill Road
Capital, L.P., has shared voting and dispositive power over all such shares of common stock. The address of Mill
Road Capital, L.P. is Two Sound View Drive, Suite 300, Greenwich, CT 06830.

Based on the statement on Schedule 13G filed with the Securities and Exchange Commission on January 9,

2009, by the following (i) BBS Capital Fund, LP, (ii) BBS Capital Management, LP, (iii) BBS Capital, LLC, and
(iv) Berke Bakay, which together are referred to as the BBS Management Group, the BBS Management Group
has sole voting and dispositive power over all such shares of common stock. The address of BBS Management
Group is 4975 Preston Park Boulevard, Suite 775W, Plano, TX 75093.

Amounts for James R. Jundt and Richard Hauser exclude any shares that such persons have a right to subscribe
for in our proposed rights offering. During March 2009, in connection with the $1.2 million private placement of
notes and warrants, we agreed to commence a rights offering with targeted gross proceeds to us of at least

$2.5 million pursuant to which each of our stockholders will have the right to purchase, at a per share
subscription price to be determined by our Board of Directors (or a committee thereof) a number of shares of
common stock for each share of common stock held as of the record date for the rights offering. The terms of the
rights offering will provide that any shares of our common stock that are not subscribed for in the rights offering
shall be offered to the investors of the notes on a pro rata basis based on the aggregate principal amount of notes
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outstanding and at the same subscription price as offered to the existing stockholders in the rights offering. As
part of the note offering, we sold $1.0 million aggregate principal amount of notes to Mr. James R. Jundt and
$100,000 aggregate principal amount of notes to Mr. Hauser s spouse. Because the subscription price of the
rights offering has not yet been determined and the level of stockholder participation in the rights offering is
unknown, the amount of additional shares of common stock that Messrs. Jundt and Hauser will have the right to
acquire in connection with the rights offering (whether through their basic subscription rights or
oversubscription rights) cannot be determined.
AUDITOR FEES AND SERVICES
The firm of Ernst & Young LLP, an independent registered public accounting firm, has audited the financial
statements of our company for the years ended December 31, 2007 and 2008. Aggregate fees billed to our company
for the years ended December 31, 2007 and 2008 by Ernst & Young LLP, are as follows:

2007 2008
Audit Fees (1) $ 238,600 $ 245,245
Audit-Related Fees
Tax Fees
All Other Fees
Total $ 238,600 $ 245,245

(1) Represents fees
associated with
the annual
audits, reviews
of our quarterly
reports on Form
10-Q, assistance
with the review
of documents
filed with the
SEC, and
accounting
consultations.
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The Audit Committee has not yet met to select an independent auditor to audit the financial statements of our
company for the fiscal year ending December 31, 2009. The Board of Directors anticipates that representatives of
Ernst & Young LLP will be present at the annual meeting of stockholders, will have the opportunity to make a
statement if they desire, and will be available to respond to appropriate questions.
Audit Committee Pre-Approval Policies
The charter of our Audit Committee provides that the duties and responsibilities of our Audit Committee include the
approval in advance of any significant audit or non-audit engagement or relationship with the independent auditor, and
other services permitted by law or applicable SEC regulations (including fee and cost ranges) to be performed by our
independent auditor. All of the services provided by Ernst & Young LLP described above were approved by our Audit
Committee pursuant to our Audit Committee s pre-approval policies.

PROPOSAL TO AMEND THE 2005 STOCK AWARD PLAN
Our Board of Directors has approved an amendment to the Kona Grill, Inc. 2005 Stock Award Plan, subject to
approval by our stockholders, to increase the maximum number of shares of our common stock available for issuance
in connection with awards under the 2005 Plan by 375,000 shares. Our Board of Directors recommends a vote for
the amendment to the 2005 Plan. The full text of the amended and restated 2005 Plan is attached as Appendix A to
this proxy statement. The amendment will be effective upon approval by our stockholders of the amendment to the
2005 Plan.
Reasons for the Proposed Amendment
The 2005 Plan is intended to attract, retain, and motivate key personnel. The 2005 Plan provides such individuals with
an opportunity to acquire a proprietary interest in our company and thereby align their interests with the interests of
our other stockholders and give them an additional incentive to use their best efforts for the long-term success of our
company.
As of December 31, 2008, there were 18,621 shares of common stock remaining available for issuance under the 2005
Plan. Accordingly, during January 2009, our Board of Directors determined that an increase in the share limitation
under the 2005 Plan was necessary (1) to reflect the growth of our company, and (2) to provide a sufficient number of
shares to enable us to continue to attract, retain, and motivate key personnel by making additional grants under the
2005 Plan. If the amendment to the 2005 Plan is approved, the shares available for issuance under the 2005 Plan will
increase to 393,621.
As of December 31, 2008, there were 685,885 shares authorized under the 2005 Plan of which 638,667 shares are
reserved for issuance under outstanding awards, 28,597 shares had been issued upon exercise of options granted under
the 2005 Plan, and 18,621 shares remain available for grant. The number of shares authorized for issuance under the
2005 Plan may increase by the following: (i) the number of shares with respect to which awards previously granted
under the Kona Grill, Inc. 2002 Stock Plan (the 2002 Plan ) that terminate without the issuance of the shares or where
the shares are forfeited or repurchased; (ii) with respect to awards granted under the plans, the number of shares which
are not issued as a result of the award being settled for cash or otherwise not issued in connection with the exercise or
payment of the award; and (iii) the number of shares that are surrendered or withheld in payment of the exercise price
of any award or any tax withholding requirements in connection with any award granted under the existing plans.
Reasons for and Effect of the Proposed Amendment
The Board of Directors believes that the approval of the proposed amendment to the 2005 Plan is necessary to achieve
the purposes of the 2005 Plan and to promote the welfare of our company and our stockholders. During June 2005, the
original share limitation (based on 250,000 shares plus additional rollover shares from the 2002 Plan) was established
under the 2005 Plan. At that time, we had approximately 800 employees, approximately 2.8 million total outstanding
shares, including convertible preferred stock and shares issuable under our convertible subordinated promissory note,
and restaurant sales for the six months ended June 30, 2005 of approximately $16.9 million. During May 2007,
stockholders approved an increase of the original share limitation by 175,000 shares. As of the record date, we had
more than 1,900 employees, restaurant sales during 2008 of $75.8 million, and 21 restaurants. Looking toward the
future, we have limited availability under the current share limitation for future grants to attract, retain, and motivate
key personnel, accordingly, the need for an amendment to increase the limitation on the shares issuable under the
2005 Plan. The Board of Directors believes that the proposed amendment to the 2005 Plan will assist our company in
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attracting and retaining directors, officers, and key employees, and motivating such persons to exert their best efforts
on behalf of our company. In addition, we expect that the proposed amendment will further strengthen the identity of
interests of the directors, officers, and key employees with that of the stockholders.
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Approval by Stockholders of the Proposed Amendment
Approval of the proposed amendment to our 2005 Plan will require the affirmative vote of the holders of a majority of
the shares of our common stock present in person or by proxy and entitled to vote at the meeting. The amendment will
be effective upon approval by our stockholders of the amendment to the 2005 Plan. In the event that the amendment to
the 2005 Plan is not approved by our stockholders, the 2005 Plan will remain in effect as previously adopted and we
will not have sufficient ability to grant options to retain, motivate, and attract new and existing directors, officers, and
key employees. Any options outstanding under the 2005 Plan prior to the amendment will remain valid and
unchanged.

PROPOSAL TO APPROVE THE RIGHTS AGREEMENT
The Company is currently a party to a Rights Agreement, dated as of May 27, 2008, with Continental Stock Transfer
& Trust Company. Under the Rights Agreement, we declared a dividend distribution of one preferred share purchase
right for each outstanding share of our common stock. Our Board of Directors has approved the Rights Agreement,
subject to approval by our stockholders, to enable the Board of Directors to assure that our stockholders are able to
realize the long-term value of an investment in our common stock. Qur Board of Directors recommends a vote for
the approval of the Rights Agreement. The full text of the Rights Agreement is attached as Appendix B to this
proxy statement.
Reasons for the Rights Agreement
The Board of Directors believes that maintaining the Rights Agreement is an important tool with which it can protect
stockholder value. The rights are intended to protect the stockholders of the Company in the event of an unfair or
coercive offer to acquire our company and to provide the Board of Directors with adequate time to evaluate
unsolicited offers. The rights may have anti-takeover effects. The rights will cause substantial dilution to a person or
group that attempts to acquire our company without conditioning the offer on a substantial number of rights being
acquired. The rights, however, should not inhibit any prospective offeror willing to make an offer at a fair price and
otherwise in the best interests of our company and its stockholders, as determined by the Board of Directors. The
rights should also not interfere with any merger or other business combination approved by the Board of Directors.
Description of the Rights Agreement
The following is a summary of the material terms of the Rights Agreement. The statements below are only a
summary, and are qualified in their entirety by reference to the full text of the Rights Agreement.
General
Under the terms of the Rights Agreement, each share of common stock outstanding has one right attached to it, so that
the purchase of a share of common stock is also a purchase of the attached right. Each right entitles the registered
holder to purchase from us one one-thousandth of a share of our Series A Junior Participating Preferred Stock, par
value $0.01 per share at an initial purchase price of $55.00 per one one-thousandth of a share, subject to adjustment.
The description and terms of the rights are set forth in the Rights Agreement.
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Exercisability and Termination

Initially, the rights will be attached to all common stock certificates, and no separate rights certificates will be
distributed. Subject to certain exceptions specified in the Rights Agreement, the rights will separate from the common
stock and a distribution date will occur upon the earlier of (i) 10 days following a public announcement that a person
or group of affiliated or associated persons has become an Acquiring Person , as defined in the Rights Agreement, or
(i1) 10 business days (or such later date as may be determined by action of the Board of Directors prior to such time as
any person or group of affiliated or associated persons becomes an Acquiring Person) following the commencement
of, or announcement of an intention to make, a tender offer or exchange offer the consummation of which would
result in beneficial ownership by a person or group of 20% or more of the outstanding shares of common stock.

The rights are not exercisable until the distribution date and will expire on the earlier of May 28, 2011 or May 31,
2009, if our stockholders have not approved the adoption of the Rights Agreement by that date, unless the rights are
earlier redeemed or exchanged by us. If the Rights Agreement is not approved by the stockholders, the rights will
automatically terminate. If the Rights Agreement is approved by the stockholders at the 2009 Annual Meeting, then
the Rights Agreement will continue in effect until May 28, 2011 at which time the Rights Agreement must again be
approved by the stockholders of the Company at the 2011 Annual Meeting of Stockholders or the agreement will
terminate.

Until the distribution date (or earlier expiration of the rights), the rights will be evidenced, with respect to common
stock certificates outstanding at the May 28, 2008 record date, by such common stock certificates together with a copy
of the summary of rights; new common stock certificates issued after the record date upon transfer or new issuances of
common stock will contain a notation incorporating the Rights Agreement by reference. Until the distribution date (or
earlier expiration of the rights), the surrender for transfer of any certificates for shares of common stock outstanding as
of the record date, even without such notation, or a copy of the summary of rights, will also constitute the surrender
for transfer of the rights associated with the shares of common stock represented by such certificate. As soon as
practicable following the distribution date, separate certificates evidencing the rights will be mailed to holders of
record of the common stock as of the close of business on the distribution date and such separate right certificates
alone will evidence the rights. In certain circumstances, the detachment of rights (and the issuance of separate right
certificates) may be deferred by prior action of our Board of Directors.

Triggering Events and Adjustment

In the event that any person or group of affiliated or associated persons becomes an acquiring person , each holder of a
right, other than rights beneficially owned by the acquiring person (which will thereupon become void), will thereafter
have the right to receive upon exercise of a right that number of shares of common stock having a market value of two
times the exercise price of the right.

In the event that, after a person or group has become an acquiring person, we are acquired in a merger or other
business combination transaction or 50% or more of our consolidated assets or earning power are sold, proper
provision is required to be made so that each holder of a right (other than rights beneficially owned by an acquiring
person, which will have become void) will thereafter have the right to receive upon exercise of a right that number of
shares of common stock of the person with whom we have engaged in the transaction (or its parent) having a market
value (at the time of such transaction) of two times the exercise price of the right.

At any time after any person or group becomes an acquiring person and prior to the earlier of one of the events
described in the previous paragraph or the acquisition by the acquiring person of 50% or more of the outstanding
shares of our common stock, our Board of Directors may exchange the rights (other than rights owned by such
acquiring person, which will have become void), in whole or in part, for shares of common stock or preferred stock
(or a series of our preferred stock having equivalent rights, preferences, and privileges), at an exchange ratio of one
share of common stock, or a fractional share of preferred stock (or other preferred stock) equivalent in value thereto,
per right.
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Redemption of the Rights
At any time prior to the time an acquiring person becomes such, our Board of Directors may redeem the rights in
whole, but not in part, at a price of $.001 per right, payable, at the option of the Company, in cash, shares of common
stock, or such other form of consideration as our Board of Directors determines to be appropriate. The redemption of
the rights may be made effective at such time, on such basis, and with such conditions as the Board of Directors in its
sole discretion may establish. Immediately upon any redemption of the rights, the right to exercise the rights will
terminate and the only right of the holders of rights will be to receive the redemption price.
Approval by Stockholders of the Rights Agreement
Approval of the Rights Agreement will require the affirmative vote of the holders of a majority of the shares of our
common stock present in person or represented by proxy and entitled to vote at the meeting. The expiration date for
the Rights Agreement will be May 28, 2011 upon approval by our stockholders of the Rights Agreement. In the event
that the Rights Agreement is not approved by our stockholders, the Rights Agreement will terminate on May 31, 2009.

DEADLINE FOR RECEIPT OF STOCKHOLDER PROPOSALS
Any stockholder that wishes to present any proposal for stockholder action at our annual meeting of stockholders to be
held in 2010 must notify us at our principal offices no later than November 20, 2009 in order for the proposal to be
included in our proxy statement and form of proxy relating to that meeting. Under our bylaws, stockholders must
follow certain procedures to nominate persons for election as director or to introduce an item of business at an annual
meeting of stockholders.
Pursuant to Rule 14a-4 under the Exchange Act, we intend to retain discretionary authority to vote proxies with
respect to stockholder proposals for which the proponent does not seek inclusion of the proposed matter in our proxy
statement for the annual meeting to be held during calendar 2010, except in circumstances where (i) we receive notice
of the proposed matter no later than February 5, 2010 and (ii) the proponent complies with the other requirements set
forth in Rule 14a-4.

OTHER MATTERS

We know of no other matters to be submitted to the meeting. If any other matters properly come before the meeting, it
is the intention of the persons named in the enclosed proxy card to vote the shares they represent as our Board of
Directors may recommend.
Dated: March 13, 2009
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APPENDIX A
AMENDED AND RESTATED
KONA GRILL, INC.
2005 STOCK AWARD PLAN
1. Purpose. The purpose of this 2005 Stock Award Plan (the Plan ) is to assist Kona Grill, Inc., a Delaware corporation
(the Company ) and its Related Entities in attracting, motivating, retaining, and rewarding high-quality Employees,
officers, Directors, and Consultants by enabling such persons to acquire or increase a proprietary interest in the
Company in order to strengthen the mutuality of interests between such persons and the Company s stockholders, and
providing such persons with annual and long-term performance incentives to expend their maximum efforts in the
creation of stockholder value. The Plan is intended to qualify certain compensation awarded under the Plan for tax
deductibility under Section 162(m) of the Code (as hereafter defined) to the extent deemed appropriate by the
Committee (or any successor committee) of the Board.
2. Definitions. For purposes of the Plan, the following terms shall be defined as set forth below, in addition to such
terms defined in Section 1 hereof.
(a) 2002 Plan means the Company s 2002 Stock Plan.
(b) Applicable Laws means the requirements relating to the administration of equity compensation plans under U.S.
state corporate laws, U.S. federal and state securities laws, the Code, the rules and regulations of any stock exchange
upon which the Common Stock is listed, and the applicable laws of any foreign country or jurisdiction where Awards
are granted under the Plan.
(c) Award means any award granted pursuant to the terms of this Plan including, an Option, Stock Appreciation Right,
Restricted Stock, Stock Units, Stock granted as a bonus or in lieu of another award, Dividend Equivalent, Other
Stock-Based Award, or Performance Award, together with any other right or interest, granted to a Participant under
the Plan.
(d) Beneficiary means the person, persons, trust, or trusts which have been designated by a Participant in his or her
most recent written beneficiary designation filed with the Committee to receive the benefits specified under the Plan
upon such Participant s death or to which Awards or other rights are transferred if and to the extent permitted under
Section 10(b) hereof. If, upon a Participant s death, there is no designated Beneficiary or surviving designated
Beneficiary, then the term Beneficiary means the person, persons, trust, or trusts entitled by will or the laws of descent
and distribution to receive such benefits.
(e) Beneficial Owner, Beneficially Owning, and Beneficial Ownership shall have the meanings ascribed to such term
in Rule 13d-3 under the Exchange Act and any successor to such Rule.
(f) Board means the Company s Board of Directors.
(g) Cause shall, with respect to any Participant, have the equivalent meaning (or the same meaning as cause or for
cause ) set forth in any employment agreement between the Participant and the Company or a Related Entity or, in the
absence of any such agreement, such term shall mean (i) the failure by the Participant to perform his or her duties as
assigned by the Company (or a Related Entity) in a reasonable manner, (ii) any violation or breach by the Participant
of his or her employment agreement with the Company (or a Related Entity), if any, (iii) any violation or breach by
the Participant of his or her confidential information and invention assignment agreement with the Company (or a
Related Entity), if any, (iv) any act by the Participant of dishonesty or bad faith with respect to the Company (or a
Related Entity), (v) any material violation or breach by the Participant of the Company s or a Related Entity s policy for
employee conduct, if any, (vi) any act by the Participant of dishonesty or bad faith with respect to the Company (or a
Related Entity), (vii) use of alcohol, drugs, or other similar substances affecting the Participant s work performance, or
(viii) the commission by the Participant of any act, misdemeanor, or crime reflecting unfavorably upon the Participant
or the Company. The good faith determination by the Committee of whether the Participant s Continuous Service was
terminated by the Company for Cause shall be final and binding for all purposes hereunder.
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(h) Change in Control means and shall be deemed to have occurred on the earliest of the following dates:
(i) the date on which any person (as such term is used in Sections 13(d) and 14(d) of the Exchange Act) obtains
beneficial ownership (as defined in Rule 13d-3 of the Exchange Act) or a pecuniary interest in more than fifty percent
(50%) of the combined voting power of the Company s then outstanding securities ( Voting Stock );
(i1) the consummation of a merger, consolidation, reorganization, or similar transaction other than a transaction: (1)
(a) in which substantially all of the holders of Company s Voting Stock hold or receive directly or indirectly fifty
percent (50%) or more of the voting stock of the resulting entity or a parent company thereof, in substantially the same
proportions as their ownership of the Company immediately prior to the transaction; or (2) in which the holders of
Company s capital stock immediately before such transaction will, immediately after such transaction, hold as a group
on a fully diluted basis the ability to elect at least a majority of the directors of the surviving corporation (or a parent
company);
(iii) there is consummated a sale, lease, exclusive license, or other disposition of all or substantially all of the
consolidated assets of the Company and its Subsidiaries, other than a sale, lease, license, or other disposition of all or
substantially all of the consolidated assets of the Company and its Subsidiaries to an entity, more than fifty percent
(50%) of the combined voting power of the voting securities of which are owned by stockholders of the Company in
substantially the same proportions as their ownership of the Company immediately prior to such sale, lease, license, or
other disposition; or
(iv) individuals who, on the date this Plan is adopted by the Board, are Directors (the Incumbent Board ) cease for any
reason to constitute at least a majority of the Directors; provided, however, that if the appointment or election (or
nomination for election) of any new Director was approved or recommended by a majority vote of the members of the
Incumbent Board then still in office, such new member shall, for purposes of this Plan, be considered as a member of
the Incumbent Board.
For purposes of determining whether a Change in Control has occurred, a transaction includes all transactions in a
series of related transactions, and terms used in this definition but not defined are used as defined in the Plan. The
term Change in Control shall not include a sale of assets, merger, or other transaction effected exclusively for the
purpose of changing the domicile of the Company.
Notwithstanding the foregoing or any other provision of this Plan, the definition of Change in Control (or any
analogous term) in an individual written agreement between the Company and the Participant shall supersede the
foregoing definition with respect to Awards subject to such agreement (it being understood, however, that if no
definition of Change in Control or any analogous term is set forth in such an individual written agreement, the
foregoing definition shall apply).
(i) Code means the Internal Revenue Code of 1986, as amended from time to time, including regulations thereunder
and successor provisions and regulations thereto.
(j) Committee means a committee designated by the Board to administer the Plan with respect to at least a group of
Employees, Directors, or Consultants.
(k) Consultant means any person (other than an Employee or a Director, solely with respect to rendering services in
such person s capacity as a director) who is engaged by the Company or any Related Entity to render consulting or
advisory services to the Company or such Related Entity.
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(I) Continuous Service means uninterrupted provision of services to the Company as an Employee, a Director, or a

Consultant. Continuous Service shall not be considered to be interrupted in the case of (i) any approved leave of

absence, (ii) transfers among the Company, any Related Entities, or any successor entities, as either an Employee, a

Director, or a Consultant, or (iii) any change in status as long as the individual remains in the service of the Company

or a Related Entity as either an Employee, a Director, or a Consultant (except as otherwise provided in the Option

Agreement). An approved leave of absence shall include sick leave, military leave, or any other authorized personal

leave.

(m) Corporate Transaction means the occurrence, in a single transaction or in a series of related transactions, of any

one or more of the following events:

(i) a sale, lease, exclusive license, or other disposition of all or substantially all, as determined by the Board in its

discretion, of the consolidated assets of the Company and its Subsidiaries;

(ii) a sale or other disposition of more than twenty percent (20%) of the outstanding securities of the Company; or

(iii) a merger, consolidation, reorganization, or similar transaction, whether or not the Company is the surviving

corporation.

(n) Covered Employee means an Eligible Person who is a Covered Employee as specified in Section 7(d) of the Plan.

(o) Director means a member of the Board or the board of directors of any Related Entity.

(p) Disability means a permanent and total disability (within the meaning of Section 22(e) of the Code), as determined

by a medical doctor satisfactory to the Committee.

(q@) Dividend Equivalent means a right, granted to a Participant under Section 6(g) hereof, to receive cash, Stock, other

Awards, or other property equal in value to dividends paid with respect to a specified number of Shares, or other

periodic payments.

(r) Effective Date means the effective date of this Plan, which shall be the date this Plan is adopted by the Board,

subject to the approval of the stockholders of the Company.

(s) Eligible Person means all Employees (including officers), Directors, and Consultants of the Company or of any

Related Entity. The foregoing notwithstanding, only employees of the Company, the Parent, or any Subsidiary shall

be Eligible Persons for purposes of receiving any Incentive Stock Options. An Employee on leave of absence may be

considered as still in the employ of the Company or a Related Entity for purposes of eligibility for participation in the

Plan.

(t) Employee means any person, including an officer or Director, who is an employee of the Company or any Related

Entity. The Payment of a director s fee by the Company or a Related Entity shall not be sufficient to constitute
employment by the Company.

(u) Exchange Act means the Securities Exchange Act of 1934, as amended from time to time, including rules

thereunder and successor provisions and rules thereto.

(v) Executive Officer means an executive officer of the Company as defined under the Exchange Act.

(w) Fair Market Value means the fair market value of Stock, Awards, or other property as determined by the Plan

Administrator, or under procedures established by the Plan Administrator. Unless otherwise determined by the Plan

Administrator, the Fair Market Value of Stock as of any given date, after which the Stock is publicly traded on a stock

exchange or market, shall be the closing sale price per share reported on a consolidated basis for stock listed on the

principal stock exchange or market on which Stock is traded on the date as of which such value is being determined

or, if there is no sale on that date, then on the last previous day on which a sale was reported.
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(x) Incentive Stock Option means any Option intended to be designated as an incentive stock option within the
meaning of Section 422 of the Code or any successor provision thereto.

(y) Non-Employee Director means a Director of the Company who is not an Employee.

(z) Option means a right granted to a Participant under Section 6(b) hereof, to purchase Stock or other Awards at a
specified price during specified time periods.

(aa) Other Stock-Based Awards means Awards granted to a Participant pursuant to Section 6(h) hereof.

(bb) Parent means any corporation (other than the Company), whether now or hereafter existing, in an unbroken chain
of corporations ending with the Company, if each of the corporations in the chain (other than the Company) owns
stock possessing 50 percent or more of the combined voting power of all classes of stock in one of the other
corporations in the chain.

(cc) Participant means a person who has been granted an Award under the Plan which remains outstanding, including
a person who is no longer an Eligible Person.

(dd) Performance Award means a right, granted to an Eligible Person under Section 7 hereof, to receive Awards based
upon performance criteria specified by the Plan Administrator.

(ee) Person has the meaning ascribed to such term in Section 3(a)(9) of the Exchange Act and used in Sections 13(d)
and 14(d) thereof, and shall include a group as defined in Section 12(d) thereof.

(ff) Plan Administrator means the Board or any Committee delegated by the Board to administer the Plan.

(gg) Related Entity means any Parent, Subsidiary, and any business, corporation, partnership, limited liability
company, or other entity in which the Company, a Parent, or a Subsidiary, directly or indirectly, holds a substantial
ownership interest.

(hh) Restricted Stock means Stock granted to a Participant under Section 6(d) hereof, that is subject to certain
restrictions and to a risk of forfeiture.

(i1) Rule 16b-3 and Rule 16a-1(¢)(3) means Rule 16b-3 and Rule 16a-1(¢)(3), as from time to time in effect and
applicable to the Plan and Participants, promulgated by the Securities and Exchange Commission under Section 16 of
the Exchange Act.

(3j) Shares means the shares of the Company s Common Stock, and the shares of such other securities as may be
substituted (or resubstituted) for Stock pursuant to Section 10(c) hereof.

(kk) Stock means the Company s Common Stock, and such other securities as may be substituted (or resubstituted) for
the Company s Common Stock pursuant to Section 10(c) hereof.

(1) Stock Appreciation Right means a right granted to a Participant pursuant to Section 6(c) hereof.

(mm) Stock Unit means a right, granted to a Participant pursuant to Section 6(e) hereof, to receive Shares, cash or a
combination thereof at the end of a specified period of time.

(nn) Subsidiary means any corporation (other than the Company), whether now or hereafter existing, in an unbroken
chain of corporations beginning with the Company, if each of the corporations other than the last corporation in the
unbroken chain owns stock possessing 50 percent or more of the total combined voting power of all classes of stock in
one of the other corporations in such chain.

47



Edgar Filing: KONA GRILL INC - Form DEF 14A

3. Administration.
(a) Administration by Board. The Board shall administer the Plan unless and until the Board delegates administration
to a Committee, as provided in Section 3(c).
(b) Powers of Board. The Board shall have the power, subject to, and within the limitations of, the express provisions
of the Plan:
(1) To determine from time to time which of the persons eligible under the Plan shall be granted Awards; when and
how each Award shall be granted; what type or combination of types of Award shall be granted; the provisions of
each Award granted (which need not be identical), including the time or times when a person shall be permitted to
receive Shares pursuant to an Award; and the number of Shares with respect to which an Award shall be granted to
each such person.
(i) To construe and interpret the Plan and Awards granted under it, and to establish, amend, and revoke rules and
regulations for its administration. The Board, in the exercise of this power, may correct any defect, omission, or
inconsistency in the Plan or in any Stock Award Agreement, in a manner and to the extent it shall deem necessary or
expedient to make the Plan fully effective.
(iii) To amend the Plan or an Award as provided in Section 10(e).
(iv) To terminate or suspend the Plan as provided in Section 10(e).
(v) To effect, at any time and from time to time, with the consent of any adversely affected Participant, (1) the
reduction of the exercise price of any outstanding Award under the Plan, if any, (2) the cancellation of any outstanding
Award and the grant in substitution therefor of (A) a new Award under the Plan or another equity plan of the
Company covering the same or a different number of Shares, (B) cash and/or (C) other valuable consideration (as
determined by the Board, in its sole discretion), or (3) any other action that is treated as a repricing under generally
accepted accounting principles.
(vi) Generally, to exercise such powers and to perform such acts as the Board deems necessary or expedient to
promote the best interests of the Company and that are not in conflict with the provisions of the Plan.
(c) Delegation to Committee.
(i) General. The Board may delegate administration of the Plan to a Committee or Committees of two (2) or more
members of the Board, and the term Committee shall apply to any person or persons to whom such authority has been
delegated. If administration is delegated to a Committee, the Committee shall have, in connection with the
administration of the Plan, the powers theretofore possessed by the Board, including the power to delegate to a
subcommittee any of the administrative powers the Committee is authorized to exercise (and references in this Plan to
the Board shall thereafter be to the Committee or subcommittee), subject, however, to such resolutions, not
inconsistent with the provisions of the Plan, as may be adopted from time to time by the Board. The Board may
abolish the Committee at any time and revest in the Board the administration of the Plan.
(ii) Section 162(m) and Rule 16b-3 Compliance. In the discretion of the Board, the Committee may consist solely of
two or more Outside Directors , in accordance with Section 162(m) of the Code, and/or solely of two or more
Non-Employee Directors , in accordance with Rule 16b-3. In addition, the Board or the Committee may delegate to a
committee of two or more members of the Board the authority to grant Awards to eligible persons who are either
(a) not then Covered Employees and are not expected to be Covered Employees at the time of recognition of income
resulting from such Award, (b) not persons with respect to whom the Company wishes to comply with Section 162(m)
of the Code, or (c) not then subject to Section 16 of the Exchange Act.
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(d) Effect of Board s Decision. All determinations, interpretations, and constructions made by the Board in good faith
shall not be subject to review by any person and shall be final, binding, and conclusive on all persons.

(e) Arbitration. Any dispute or claim concerning any Award granted (or not granted) pursuant to the Plan or any
disputes or claims relating to or arising out of the Plan shall be fully, finally, and exclusively resolved by binding and
confidential arbitration conducted pursuant to the rules of Judicial Arbitration and Mediation Services, Inc. ( JAMS ) in
Phoenix, Arizona. The Company shall pay all arbitration fees. In addition to any other relief, the arbitrator may award
to the prevailing party recovery of its attorneys fees and costs. By accepting an Award, the Participant and the
Company waive their respective rights to have any such disputes or claims tried by a judge or jury.

(f) Limitation of Liability. The Committee and the Board, and each member thereof, shall be entitled to, in good faith,
rely or act upon any report or other information furnished to him or her by any officer or Employee, the Company s
independent auditors, Consultants or any other agents assisting in the administration of the Plan. Members of the
Committee and the Board, and any officer or Employee acting at the direction or on behalf of the Plan Administrator,
shall not be personally liable for any action or determination taken or made in good faith with respect to the Plan, and
shall, to the extent permitted by

law, be fully indemnified and protected by the Company with respect to any such action or determination.

4. Stock Subject to Plan.

(a) Limitation on Overall Number of Shares Subject to Awards. Subject to adjustment as provided in Section 10(c)
hereof, the total number of Shares reserved and available for delivery in connection with Awards under the Plan shall
be 800,000 (which reflects the effect of the Company s reverse stock split during August 2005). In addition, as of the
date this Plan is first approved by the stockholders, any shares available in the reserve of the 2002 Plan shall be added
to the Plan share reserve and be available for issuance under the Plan. Any Shares delivered under the Plan may
consist, in whole or in part, of authorized and unissued shares or treasury shares.

(b) Availability of Shares Not Delivered under Awards.

(1) If any Shares subject to an Award or subject to an award under the 2002 Plan are forfeited, expire or otherwise
terminate without issuance of such Shares, or any Award is settled for cash or otherwise does not result in the issuance
of all or a portion of the Shares subject to such Award, the Shares shall, to the extent of such forfeiture, expiration,
termination, cash settlement or non-issuance, again be available for Awards under the Plan, subject to Section 4(b)(iv)
below.

(i) If any Shares issued pursuant to an Award or an award under the 2002 Plan are forfeited back to or repurchased by
the Company, including, but not limited to, any repurchase or forfeiture caused by the failure to meet a contingency or
condition required for the vesting of such shares, then such forfeited or repurchased Shares shall revert to and again
become available for issuance under the Plan, subject to Section 4(b)(iv) below.

(iii) In the event that any Option or other Award granted hereunder or under the 2002 Plan is exercised through the
tendering of Shares (either actually or by attestation) or by the withholding of Shares by the Company, or withholding
tax liabilities arising from such Option, other Award or other award are satisfied by the tendering of Shares (either
actually or by attestation) or by the withholding of Shares by the Company, then only the net number of Shares
actually issued to the Participant shall be counted as issued for purposes of determining the maximum number of
Shares available for grant under the Plan, subject to Section 4(b)(iv) below.

(iv) Notwithstanding anything in this Section 4(b) to the contrary and solely for purposes of determining whether
Shares are available for the grant of Incentive Stock Options, the maximum aggregate number of shares that may be
granted under this Plan shall be determined without regard to any Shares restored pursuant to this Section 4(b) that, if
taken into account, would cause the Plan, for purposes of the grant of Incentive Stock Options, to fail the requirement
under Code Section 422 that the Plan designate a maximum aggregate number of shares that may be issued.
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(c) Application of Limitations . The limitation contained in this Section 4 shall apply not only to Awards that are
settled by the delivery of Shares but also to Awards relating to Shares but settled only in cash (such as cash-only Stock
Appreciation Rights). The Plan Administrator may adopt reasonable counting procedures to ensure appropriate
counting, avoid double counting (as, for example, in the case of tandem or substitute awards) and make adjustments if
the number of Shares actually delivered differs from the number of shares previously counted in connection with an
Award.

5. Eligibility. Awards may be granted under the Plan only to Eligible Persons.

6. Terms of Awards.

(a) General. Awards may be granted on the terms and conditions set forth in this Section 6. In addition, the Plan
Administrator may impose on any Award or the exercise thereof, at the date of grant or thereafter (subject to
Section 10(e)), such additional terms and conditions, not inconsistent with the provisions of the Plan, as the Plan
Administrator shall determine, including terms requiring forfeiture of Awards in the event of termination of
Continuous Service by the Participant and terms permitting a Participant to make elections relating to his or her
Award. The Plan Administrator shall retain full power and discretion to accelerate, waive, or modify, at any time, any
term or condition of an Award that is not mandatory under the Plan.

(b) Options. The Plan Administrator is authorized to grant Options to Participants on the following terms and
conditions:

(1) Stock Option Agreement. Each grant of an Option shall be evidenced by a Stock Option Agreement. Such Stock
Option Agreement shall be subject to all applicable terms and conditions of the Plan and may be subject to any other
terms and conditions which are not inconsistent with the Plan and which the Plan Administrator deems appropriate for
inclusion in a Stock Option Agreement. The provisions of the various Stock Option Agreements entered into under the
Plan need not be identical.

(i) Number of Shares. Each Stock Option Agreement shall specify the number of Shares that are subject to the Option
and shall provide for the adjustment of such number in accordance with Section 10(c) hereof. The Stock Option
Agreement shall also specify whether the Stock Option is an Incentive Stock Option or a Non-Qualified Stock Option.
(i11) Exercise Price.

(A) In General. Each Stock Option Agreement shall state the price at which Shares subject to the Option may be
purchased (the Exercise Price ), which shall be, with respect to Incentive Stock Options, not less than 100% of the Fair
Market Value of the Stock on the date of grant. In the case of Non-Qualified Stock Options, the Exercise Price shall
be determined in the sole discretion of the Plan Administrator.

(B) Ten Percent Stockholder. If a Participant owns or is deemed to own (by reason of the attribution rules applicable
under Section 424(d) of the Code) more than 10% of the combined voting power of all classes of stock of the
Company or any Related Entity, any Incentive Stock Option granted to such Participant must have an Exercise Price
per share of at least 110% of the Fair Market Value of a share of Stock on the date of grant.

(iv) Time and Method of Exercise. The Plan Administrator shall determine the time or times at which or the
circumstances under which an Option may be exercised in whole or in part (including based on achievement of
performance goals and/or future service requirements). The Plan Administrator may also determine the time or times
at which Options shall cease to be or become exercisable following termination of Continuous Service or upon other
conditions. The Board or the Committee may determine the methods by which such exercise price may be paid or
deemed to be paid (including, in the discretion of the Plan Administrator, a cashless exercise procedure), the form of
such payment, including, without limitation, cash, Stock, other Awards or awards granted under other plans of the
Company or a Related Entity, or other property (including notes or other contractual obligations of Participants to
make payment on a deferred basis), and the methods by or forms in which Stock will be delivered or deemed to be
delivered to Participants.
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(v) Incentive Stock Options. The terms of any Incentive Stock Option granted under the Plan shall comply in all
respects with the provisions of Section 422 of the Code. Anything in the Plan to the contrary notwithstanding, no term
of the Plan relating to Incentive Stock Options (including any Stock Appreciation Rights in tandem therewith) shall be
interpreted, amended, or altered, nor shall any discretion or authority granted under the Plan be exercised, so as to
disqualify either the Plan or any Incentive Stock Option under Section 422 of the Code, unless the Participant has
consented in writing to the change that will result in such disqualification. If and to the extent required to comply with
Section 422 of the Code, Options granted as Incentive Stock Options shall be subject to the following special terms
and conditions:

(1) the Option shall not be exercisable more than ten years after the date such Incentive Stock Option is granted;
provided, however, that if a Participant owns or is deemed to own (by reason of the attribution rules of Section 424(d)
of the Code) more than 10% of the combined voting power of all classes of stock of the Company or any Parent
Corporation and the Incentive Stock Option is granted to such Participant, the term of the Incentive Stock Option shall
be (to the extent required by the Code at the time of the grant) for no more than five years from the date of grant; and
(2) If the aggregate Fair Market Value (determined as of the date the Incentive Stock Option is granted) of the Shares
with respect to which Incentive Stock Options granted under the Plan and all other option plans of the Company, its
Parent or any Subsidiary are exercisable for the first time by a Participant during any calendar year exceeds $100,000,
then such Participant s Incentive Stock Option(s) or portions thereof that exceed such $100,000 limit shall be treated as
Nonstatutory Stock Options (in the reverse order in which they were granted, so that the last Incentive Stock Option
will be the first treated as a Nonstatutory Stock Option). This paragraph shall only apply to the extent such limitation
is applicable under the Code at the time of the grant.

(vi) Repurchase Rights. The Committee and the Board shall have the discretion to grant Options that are exercisable
for unvested shares of Common Stock. Should the Participant s Continuous Service cease while holding such unvested
shares, the Company shall have the right to repurchase any or all of those unvested shares, at either (a) the exercise
price paid per share, (b) the fair market value, or (c) the lower of the exercise price paid per share and the fair market
value. The terms upon which such repurchase right shall be exercisable (including the period and procedure for
exercise and the appropriate vesting schedule for the purchased shares) shall be established by the Plan Administrator
and set forth in the document evidencing such repurchase right.

(c) Stock Appreciation Rights. The Plan Administrator is authorized to grant Stock Appreciation Rights to Participants
on the following terms and conditions:

(i) Right to Payment. A Stock Appreciation Right shall confer on the Participant to whom it is granted a right to
receive, upon exercise thereof, the excess of (A) the Fair Market Value of one share of stock on the date of exercise
over (B) the grant price of the Stock Appreciation Right as determined by the Plan Administrator.

(ii) Other Terms. The Plan Administrator shall determine at the date of grant or thereafter, the time or times at which
and the circumstances under which a Stock Appreciation Right may be exercised in whole or in part (including based
on achievement of performance goals and/or future service requirements), the time or times at which Stock
Appreciation Rights shall cease to be or become exercisable following termination of Continuous Service or upon
other conditions, the method of exercise, method of settlement, form of consideration payable in settlement, method
by or forms in which Stock will be delivered or deemed to be delivered to Participants, whether or not a Stock
Appreciation Right shall be in tandem or in combination with any other Award, and any other terms and conditions of
any Stock Appreciation Right. Stock Appreciation Rights may be either freestanding or in tandem with other Awards.
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(d) Restricted Stock. The Plan Administrator is authorized to grant Restricted Stock to Participants on the following
terms and conditions:

(i) Grant and Restrictions. Restricted Stock shall be subject to such restrictions on transferability, risk of forfeiture,
and other restrictions, if any, as the Plan Administrator may impose, or as otherwise provided in this Plan. The
restrictions may lapse separately or in combination at such times, under such circumstances (including based on
achievement of performance goals and/or future service requirements), in such installments or otherwise, as the Plan
Administrator may determine at the date of grant or thereafter. Except to the extent restricted under the terms of the
Plan and any Award agreement relating to the Restricted Stock, a Participant granted Restricted Stock shall have all of
the rights of a stockholder, including the right to vote the Restricted Stock and the right to receive dividends thereon
(subject to any mandatory reinvestment or other requirement imposed by the Plan Administrator). During the
restricted period applicable to the Restricted Stock, subject to Section 10(b) below, the Restricted Stock may not be
sold, transferred, pledged, hypothecated, margined, or otherwise encumbered by the Participant.

(ii) Forfeiture. Except as otherwise determined by the Plan Administrator at the time of the Award, upon termination
of a Participant s Continuous Service during the applicable restriction period, the Participant s Restricted Stock that is
at that time subject to restrictions shall be forfeited and reacquired by the Company; provided that the Plan
Administrator may provide, by rule or regulation or in any Award agreement, or may determine in any individual
case, that restrictions or forfeiture conditions relating to Restricted Stock shall be waived in whole or in part in the
event of terminations resulting from specified causes, and the Plan Administrator may in other cases waive in whole
or in part the forfeiture of Restricted Stock.

(iii) Certificates for Stock. Restricted Stock granted under the Plan may be evidenced in such manner as the Plan
Administrator shall determine. If certificates representing Restricted Stock are registered in the name of the
Participant, the Plan Administrator may require that such certificates bear an appropriate legend referring to the terms,
conditions, and restrictions applicable to such Restricted Stock, that the Company retain physical possession of the
certificates, that the certificates be kept with an escrow agent and that the Participant deliver a stock power to the
Company, endorsed in blank, relating to the Restricted Stock.

(iv) Dividends and Splits. As a condition to the grant of an Award of Restricted Stock, the Plan Administrator may
require that any cash dividends paid on a share of Restricted Stock be automatically reinvested in additional shares of
Restricted Stock or applied to the purchase of additional Awards under the Plan. Unless otherwise determined by the
Plan Administrator, Stock distributed in connection with a Stock split or Stock dividend, and other property
distributed as a dividend, shall be subject to restrictions and a risk of forfeiture to the same extent as the Restricted
Stock with respect to which such Stock or other property has been distributed.

(e) Stock Units. The Plan Administrator is authorized to grant Stock Units to Participants, which are rights to receive
Stock, cash, or a combination thereof at the end of a specified time period, subject to the following terms and
conditions:

(i) Award and Restrictions. Satisfaction of an Award of Stock Units shall occur upon expiration of the time period
specified for such Stock Units by the Plan Administrator (or, if permitted by the Plan Administrator, as elected by the
Participant). In addition, Stock Units shall be subject to such restrictions (which may include a risk of forfeiture) as
the Plan Administrator may impose, if any, which restrictions may lapse at the expiration of the time period or at
earlier specified times (including based on achievement of performance goals and/or future service requirements),
separately or in combination, in installments or otherwise, as the Plan Administrator may determine. Stock Units may
be satisfied by delivery of Stock, cash equal to the Fair Market Value of the specified number of Shares covered by
the Stock Units, or a combination thereof, as determined by the Plan Administrator at the date of grant or thereafter.
Prior to satisfaction of an Award of Stock Units, an Award of Stock Units carries no voting or dividend or other rights
associated with share ownership.

52



Edgar Filing: KONA GRILL INC - Form DEF 14A

(i1) Forfeiture. Except as otherwise determined by the Plan Administrator, upon termination of a Participant s
Continuous Service during the applicable time period thereof to which forfeiture conditions apply (as provided in the
Award agreement evidencing the Stock Units), the Participant s Stock Units (other than those Stock Units subject to
deferral at the election of the Participant) shall be forfeited; provided that the Plan Administrator may provide, by rule
or regulation or in any Award agreement, or may determine in any individual case, that restrictions or forfeiture
conditions relating to Stock Units shall be waived in whole or in part in the event of terminations resulting from
specified causes, and the Plan Administrator may in other cases waive in whole or in part the forfeiture of Stock Units.
(iii) Dividend Equivalents. Unless otherwise determined by the Plan Administrator at date of grant, any Dividend
Equivalents that are granted with respect to any Award of Stock Units shall be either (A) paid with respect to such
Stock Units at the dividend payment date in cash or in shares of unrestricted Stock having a Fair Market Value equal
to the amount of such dividends, or (B) deferred with respect to such Stock Units and the amount or value thereof
automatically deemed reinvested in additional Stock Units, other Awards or other investment vehicles, as the Plan
Administrator shall determine or permit the Participant to elect.

(f) Bonus Stock and Awards in Lieu of Obligations. The Plan Administrator is authorized to grant Stock as a bonus, or
to grant Stock or other Awards in lieu of Company obligations to pay cash or deliver other property under the Plan or
under other plans or compensatory arrangements, provided that, in the case of Participants subject to Section 16 of the
Exchange Act, the amount of such grants remains within the discretion of the Committee to the extent necessary to
ensure that acquisitions of Stock or other Awards are exempt from liability under Section 16(b) of the Exchange Act.
Stock or Awards granted hereunder shall be subject to such other terms as shall be determined by the Plan
Administrator.

(g) Dividend Equivalents. The Plan Administrator is authorized to grant Dividend Equivalents to a Participant
entitling the Participant to receive cash, Stock, other Awards, or other property equal in value to dividends paid with
respect to a specified number of Shares, or other periodic payments. Dividend Equivalents may be awarded on a
free-standing basis or in connection with another Award. The Plan Administrator may provide that Dividend
Equivalents shall be paid or distributed when accrued or shall be deemed to have been reinvested in additional Stock,
Awards, or other investment vehicles, and subject to such restrictions on transferability and risks of forfeiture, as the
Plan Administrator may specify.

(h) Other Stock-Based Awards. The Plan Administrator is authorized, subject to limitations under applicable law, to
grant to Participants such other Awards that may be denominated or payable in, valued in whole or in part by
reference to, or otherwise based on, or related to, Stock, as deemed by the Plan Administrator to be consistent with the
purposes of the Plan, including, without limitation, convertible or exchangeable debt securities, other rights
convertible or exchangeable into Stock, purchase rights for Stock, Awards with value and payment contingent upon
performance of the Company or any other factors designated by the Plan Administrator, and Awards valued by
reference to the book value of Stock or the value of securities of or the performance of specified Related Entities or
business units. The Plan Administrator shall determine the terms and conditions of such Awards. Stock delivered
pursuant to an Award in the nature of a purchase right granted under this Section 6(h) shall be purchased for such
consideration (including without limitation loans from the Company or a Related Entity), paid for at such times, by
such methods, and in such forms, including, without limitation, cash, Stock, other Awards or other property, as the
Plan Administrator shall determine. The Plan Administrator shall have the discretion to grant such other Awards
which are exercisable for unvested shares of Common Stock. Should the Participant s Continuous Service cease while
holding such unvested shares, the Company shall have the right to repurchase, at a price determined by the
Administrator at the time of grant, any or all of those unvested shares. The terms upon which such repurchase right
shall be exercisable (including the period and procedure for exercise and the appropriate vesting schedule for the
purchased shares) shall be established by the Plan Administrator and set forth in the document evidencing such
repurchase right. Cash awards, as an element of or supplement to any other Award under the Plan, may also be
granted pursuant to this Section 6(h).
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7. Performance Awards.
(a) Performance Conditions. The right of a Participant to exercise or receive a grant or settlement of any Award, and
the timing thereof, may be subject to such performance conditions as may be specified by the Plan Administrator. The
Plan Administrator may use such business criteria and other measures of performance as it may deem appropriate in
establishing any performance conditions, and may exercise its discretion to reduce the amounts payable under any
Award subject to performance conditions, except as limited under Section 7(b) hereof in the case of a Performance
Award intended to qualify under Code Section 162(m). If and to the extent required under Code Section 162(m), any
power or authority relating to a Performance Award intended to qualify under Code Section 162(m), shall be
exercised by the Committee as the Plan Administrator and not the Board.
(b) Performance Awards Granted to Designated Covered Employees. If and to the extent that the Committee
determines that a Performance Award to be granted to an Eligible Person who is designated by the Committee as
likely to be a Covered Employee should qualify as performance-based compensation for purposes of Code
Section 162(m), the grant, exercise, and/or settlement of such Performance Award shall be contingent upon
achievement of pre-established performance goals and other terms set forth in this Section 7(b).
(i) Performance Goals Generally. The performance goals for such Performance Awards shall consist of one or more
business criteria and a targeted level or levels of performance with respect to each of such criteria, as specified by the
Committee consistent with this Section 7(b). Performance goals shall be objective and shall otherwise meet the
requirements of Code Section 162(m) and regulations thereunder including the requirement that the level or levels of
performance targeted by the Committee result in the achievement of performance goals being substantially uncertain.
The Committee may determine that such Performance Awards shall be granted, exercised, and/or settled upon
achievement of any one performance goal or that two or more of the performance goals must be achieved as a
condition to grant, exercise, and/or settlement of such Performance Awards. Performance goals may differ for
Performance Awards granted to any one Participant or to different Participants.
(ii) Business Criteria. One or more of the following business criteria for the Company, on a consolidated basis, and/or
specified Related Entities or business units of the Company (except with respect to the total stockholder return and
earnings per share criteria), shall be used exclusively by the Committee in establishing performance goals for such
Performance Awards: (1) total stockholder return; (2) such total stockholder return as compared to total return (on a
comparable basis) of a publicly available index; (3) net income; (4) pretax earnings; (5) earnings before interest
expense, taxes, depreciation, and amortization; (6) pretax operating earnings [after interest expense and before
bonuses and extraordinary or special items]; (7) operating margin; (8) earnings per share; (9) return on equity;
(10) return on capital; (11) return on investment; (12) operating earnings; (13) cash flow from operations; and
(14) ratio of debt to stockholders equity.
(ii1) Performance Period; Timing For Establishing Performance Goals. Achievement of performance goals in respect
of such Performance Awards shall be measured over a performance period of up to ten (10) years, as specified by the
Committee. Performance goals shall be established not later than ninety (90) days after the beginning of any
performance period applicable to such Performance Awards, or at such other date as may be required or permitted for
performance-based compensation under Code Section 162(m).
(iv) Performance Award Pool. The Committee may establish a Performance Award pool, which shall be an unfunded
pool, for purposes of measuring Company performance in connection with Performance Awards. The amount of such
Performance Award pool shall be based upon the achievement of a performance goal or goals based on one or more of
the business criteria set forth in Section 7(b)(ii) hereof during the given performance period, as specified by the
Committee in accordance with Section 7(b)(iii) hereof. The Committee may specify the amount of the Performance
Award pool as a percentage of any of such business criteria, a percentage thereof in excess of a threshold amount, or
as another amount which need not bear a strictly mathematical relationship to such business criteria.
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(v) Settlement of Performance Awards; Other Terms. Settlement of such Performance Awards shall be in cash, Stock,
other Awards or other property, in the discretion of the Committee. The Committee may, in its discretion, reduce the
amount of a settlement otherwise to be made in connection with such Performance Awards. The Committee shall
specify the circumstances in which such Performance Awards shall be paid or forfeited in the event of termination of
Continuous Service by the Participant prior to the end of a performance period or settlement of Performance Awards.
(c) Written Determinations. All determinations by the Committee as to the establishment of performance goals, the
amount of any Performance Award pool or potential individual Performance Awards and as to the achievement of
performance goals relating to Performance Awards under Section 7(b), shall be made in writing in the case of any
Award intended to qualify under Code Section 162(m). The Committee may not delegate any responsibility relating to
such Performance Awards if and to the extent required to comply with Code Section 162(m).

(d) Status of Performance Awards Under Code Section 162(m). It is the intent of the Company that Performance
Awards under this Section 7 hereof granted to persons who are designated by the Committee as likely to be Covered
Employees within the meaning of Code Section 162(m) and regulations thereunder shall, if so designated by the
Committee, constitute qualified performance-based compensation within the meaning of Code Section 162(m) and
regulations thereunder. Accordingly, the terms of Sections 7(b), (c) and (d), including the definitions of Covered
Employee and other terms used therein, shall be interpreted in a manner consistent with Code Section 162(m) and
regulations thereunder. The foregoing notwithstanding, because the Committee cannot determine with certainty
whether a given Participant will be a Covered Employee with respect to a fiscal year that has not yet been completed,
the term Covered Employee as used herein shall mean only a person designated by the Committee, at the time of grant
of Performance Awards, as likely to be a Covered Employee with respect to that fiscal year. If any provision of the
Plan or any agreement relating to such Performance Awards does not comply or is inconsistent with the requirements
of Code Section 162(m) or regulations thereunder, such provision shall be construed or deemed amended to the extent
necessary to conform to such requirements.

8. Certain Provisions Applicable to Awards or Sales.

(a) Stand-Alone, Additional, Tandem, and Substitute Awards. Awards granted under the Plan may, in the discretion of
the Plan Administrator, be granted either alone or in addition to, in tandem with, or in substitution or exchange for,
any other Award or any award granted under another plan of the Company, any Related Entity, or any business entity
to be acquired by the Company or a Related Entity, or any other right of a Participant to receive payment from the
Company or any Related Entity. Such additional, tandem, and substitute or exchange Awards may be granted at any
time. If an Award is granted in substitution or exchange for another Award or award, the Plan Administrator shall
require the surrender of such other Award or award in consideration for the grant of the new Award. In addition,
Awards may be granted in lieu of cash compensation, including in lieu of cash amounts payable under other plans of
the Company or any Related Entity.

(b) Form and Timing of Payment Under Awards; Deferrals. Subject to the terms of the Plan and any applicable Award
agreement, payments to be made by the Company or a Related Entity upon the exercise of an Option or other Award
or settlement of an Award may be made in such forms as the Plan Administrator shall determine, including, without
limitation, cash, other Awards or other property, and may be made in a single payment or transfer, in installments, or
on a deferred basis. The settlement of any Award may be accelerated, and cash paid in lieu of Stock in connection
with such settlement, in the discretion of the Plan Administrator or upon occurrence of one or more specified events
(in addition to a Change in Control). Installment or deferred payments may be required by the Plan Administrator
(subject to Section 10(g) of the Plan) or permitted at the election of the Participant on terms and conditions established
by the Plan Administrator. Payments may include, without limitation, provisions for the payment or crediting of a
reasonable interest rate on installment or deferred payments or the grant or crediting of Dividend Equivalents or other
amounts in respect of installment or deferred payments denominated in Stock.
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(c) Exemptions from Section 16(b) Liability. It is the intent of the Company that this Plan comply in all respects with
applicable provisions of Rule 16b-3 or Rule 16a-1(c)(3) to the extent necessary to ensure that neither the grant of any
Awards to nor other transaction by a Participant who is subject to Section 16 of the Exchange Act is subject to liability
under Section 16(b) thereof (except for transactions acknowledged in writing to be non-exempt by such Participant).
Accordingly, if any provision of this Plan or any Award agreement does not comply with the requirements of
Rule 16b-3 or Rule 16a-1(c)(3) as then applicable to any such transaction, such provision will be construed or deemed
amended to the extent necessary to conform to the applicable requirements of Rule 16b-3 or Rule 16a-1(c)(3) so that
such Participant shall avoid liability under Section 16(b).

(d) No Option Repricing. Other than for capitalization adjustment pursuant to Section 10(c), without approval of the
Company s stockholders, the Plan Administrator shall not be permitted to (A) lower the exercise price per Share of an
Option after it is granted, (B) cancel an Option when the exercise price per Share exceeds the Fair Market Value of the
underlying Shares in exchange for another Award or cash, or (C) take any other action with respect to an Option that
may be treated as a repricing under the federal securities laws or Generally Accepted Accounting Principles.

9. Change in Control; Corporate Transaction.

(a) Change in Control.

(i) The Plan Administrator may, in its discretion, accelerate the vesting, exercisability, lapsing of restrictions, or
expiration of deferral of any Award, including upon the occurrence of a Change in Control. In addition, the Plan
Administrator may provide in an Award agreement that the performance goals relating to any Performance Award will
be deemed to have been met upon the occurrence of any Change in Control.

(i1) In addition to the terms of Section 9(a)(i) above, the effect of a Change in Control, may be provided (1) in an
employment, compensation, or severance agreement, if any, between the Company or any Related Entity and the
Participant, relating to the Participant s employment, compensation, or severance with or from the Company or such
Related Entity, or (2) in the agreement evidencing the Award.

(b) Corporate Transactions. In the event of a Corporate Transaction, any surviving corporation or acquiring
corporation may either (i) assume or continue any or all Awards outstanding under the Plan, or (ii) substitute similar
stock awards for outstanding Awards (it being understood that similar awards include, but are not limited to, awards to
acquire the same consideration paid to the stockholders or the Company, as the case may be, pursuant to the Corporate
Transaction). In the event that any surviving corporation or acquiring corporation does not assume or continue any or
all such outstanding Awards or substitute similar stock awards for such outstanding Awards, then with respect to
Awards that have been not assumed, continued, or substituted, then such Awards shall terminate if not exercised (if
applicable) at or prior to such effective time (contingent upon the effectiveness of the Corporate Transaction). The
Administrator, in its discretion and without the consent of any Participant, may (but is not obligated to) either
(i) accelerate the vesting of all Awards (and, if applicable, the time at which such Awards may be exercised) in full or
as to some percentage of the Award to a date prior to the effective time of such Corporate Transaction as the
Administrator shall determine (contingent upon the effectiveness of each Corporate Transaction) or (ii) provide for a
cash payment in exchange for the termination of an Award or any portion thereof where such cash payment is equal to
the Fair Market Value of the Shares that the Participant would receive if the Award were fully vested and exercised (if
applicable) as of such date (less any applicable exercise price). The Administrator, in its sole discretion, shall
determine whether each Award is assumed, continued, substituted, or terminated.

With respect to Restricted Stock and any other Award granted under the Plan that the Company has any reacquisition
or repurchase rights, the reacquisition or repurchase rights for such Awards may be assigned by the Company to the
successor of the Company (or the successor s parent company) in connection with such Corporate Transaction. In
addition, the Administrator, in its discretion, may (but is not obligated to) provide that any reacquisition or repurchase
rights held by the Company with respect to such Awards shall lapse in whole or in part (contingent upon the
effectiveness of the Corporate Transaction).
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(c) Dissolution or Liquidation. In the event of a dissolution or liquidation of the Company, then all outstanding
Awards shall terminate immediately prior to the completion of such dissolution or liquidation, and shares of Common
Stock subject to the Company s repurchase option may be repurchased by the Company notwithstanding the fact that
the holder of such stock is still in Continuous Service.

10. General Provisions.

(a) Compliance With Legal and Other Requirements. The Company may, to the extent deemed necessary or advisable
by the Plan Administrator, postpone the issuance or delivery of Stock or payment of other benefits under any Award
until completion of such registration or qualification of such Stock or other required action under any federal or state
law, rule, or regulation, listing or other required action with respect to any stock exchange or automated quotation
system upon which the Stock or other Company securities are listed or quoted, or compliance with any other
obligation of the Company, as the Plan Administrator, may consider appropriate, and may require any Participant to
make such representations, furnish such information, and comply with or be subject to such other conditions as it may
consider appropriate in connection with the issuance or delivery of Stock or payment of other benefits in compliance
with applicable laws, rules, and regulations, listing requirements, or other obligations. The foregoing notwithstanding,
in connection with a Change in Control, the Company shall take or cause to be taken no action, and shall undertake or
permit to arise no legal or contractual obligation, that results or would result in any postponement of the issuance or
delivery of Stock or payment of benefits under any Award or the imposition of any other conditions on such issuance,
delivery, or payment, to the extent that such postponement or other condition would represent a greater burden on a
Participant than existed on the 90th day preceding the Change in Control.

(b) Limits on Transferability; Beneficiaries.

(i) General. Except as provided in the Award agreement, a Participant may not assign, sell, transfer, or otherwise
encumber or subject to any lien any Award or other right or interest granted under this Plan, in whole or in part, other
than by will or by operation of the laws of descent and distribution, and such Awards or rights that may be exercisable
shall be exercised during the lifetime of the Participant only by the Participant or his or her guardian or legal
representative.

(ii) Permitted Transfer of Option. The Plan Administrator, in its sole discretion, may permit the transfer of an Option
(but not an Incentive Stock Option, or any other right to purchase Stock other than an Option) as follows: (A) by gift
to a member of the Participant s Immediate Family or (B) by transfer by instrument to a trust providing that the Option
is to be passed to beneficiaries upon death of the Participant. For purposes of this Section 10(b)(ii), Immediate Family
shall mean the Participant s spouse (including a former spouse subject to terms of a domestic relations order); child,
stepchild, grandchild, child-in-law; parent, stepparent, grandparent, parent-in-law; sibling and sibling-in-law, and shall
include adoptive relationships. If a determination is made by counsel for the Company that the restrictions contained
in this Section 10(b)(ii) are not required by applicable federal or state securities laws under the circumstances, then the
Committee or Board, in its sole discretion, may permit the transfer of Awards (other than Incentive Stock Options and
Stock Appreciation Rights in tandem therewith) to one or more Beneficiaries or other transferees during the lifetime
of the Participant, which may be exercised by such transferees in accordance with the terms of such Award, but only if
and to the extent permitted by the Plan Administrator pursuant to the express terms of an Award agreement (subject to
any terms and conditions which the Plan Administrator may impose thereon, and further subject to any prohibitions
and restrictions on such transfers pursuant to Rule 16b-3). A Beneficiary, transferee, or other person claiming any
rights under the Plan from or through any Participant shall be subject to all terms and conditions of the Plan and any
Award agreement applicable to such Participant, except as otherwise determined by the Plan Administrator, and to
any additional terms and conditions deemed necessary or appropriate by the Plan Administrator.
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(c) Adjustments.

(i) Adjustments to Awards. In the event that any dividend or other distribution (whether in the form of cash, Stock, or
other property), recapitalization, forward or reverse split, reorganization, merger, consolidation, spin-off, combination,
repurchase, share exchange, liquidation, dissolution, or other similar corporate transaction or event affects the Stock
and/or such other securities of the Company or any other issuer such that a substitution, exchange, or adjustment is
determined by the Plan Administrator to be appropriate, then the Plan Administrator shall, in such manner as it may
deem equitable, substitute, exchange, or adjust any or all of (A) the number and kind of Shares which may be
delivered in connection with Awards granted thereafter, (B) the number and kind of Shares by which annual
per-person Award limitations are measured under Section 5 hereof, (C) the number and kind of Shares subject to or
deliverable in respect of outstanding Awards, (D) the exercise price, grant price, or purchase price relating to any
Award and/or make provision for payment of cash or other property in respect of any outstanding Award, and (E) any
other aspect of any Award that the Plan Administrator determines to be appropriate.

(i) Other Adjustments. The Committee (and the Board if and only to the extent such authority is not required to be
exercised by the Committee to comply with Code Section 162(m)) is authorized to make adjustments in the terms and
conditions of, and the criteria included in, Awards (including Performance Awards and performance goals and
performance goals relating thereto) in recognition of unusual or nonrecurring events (including, without limitation,
acquisitions and dispositions of businesses and assets) affecting the Company, any Related Entity or any business unit,
or the financial statements of the Company or any Related Entity, or in response to changes in applicable laws,
regulations, accounting principles, tax rates, and regulations or business conditions or in view of the Committee s
assessment of the business strategy of the Company, any Related Entity or business unit thereof, performance of
comparable organizations, economic and business conditions, personal performance of a Participant, and any other
circumstances deemed relevant; provided that no such adjustment shall be authorized or made if and to the extent that
such authority or the making of such adjustment would cause Options, Stock Appreciation Rights, Performance
Awards granted under Section 7(b) hereof to Participants designated by the Committee as Covered Employees and
intended to qualify as performance-based compensation under Code Section 162(m) and the regulations thereunder to
otherwise fail to qualify as performance-based compensation under Code Section 162(m) and regulations thereunder.
(d) Taxes. The Company and any Related Entity are authorized to withhold from any Award granted, any payment
relating to an Award under the Plan, including from a distribution of Stock, or any payroll or other payment to a
Participant, amounts of withholding and other taxes due or potentially payable in connection with any transaction
involving an Award, and to take such other action as the Plan Administrator may deem advisable to enable the
Company and Participants to satisfy obligations for the payment of withholding taxes and other tax obligations
relating to any Award. This authority shall include authority to withhold or receive Stock or other property and to
make cash payments in respect thereof in satisfaction of a Participant s tax obligations, either on a mandatory or
elective basis in the discretion of the Committee.

(e) Changes to the Plan and Awards. The Board may amend, alter, suspend, discontinue, or terminate the Plan, or the
Committee s authority to grant Awards under the Plan, without the consent of stockholders or Participants. Any
amendment or alteration to the Plan shall be subject to the approval of the Company s stockholders if such stockholder
approval is deemed necessary and advisable by the Board. However, without the consent of an affected Participant, no
such amendment, alteration, suspension, discontinuance, or termination of the Plan may materially and adversely
affect the rights of such Participant under any previously granted and outstanding Award. The Plan Administrator may
waive any conditions or rights under, or amend, alter, suspend, discontinue, or terminate any Award theretofore
granted and any Award agreement relating thereto, except as otherwise provided in the Plan; provided that, without
the consent of an affected Participant, no such action may materially and adversely affect the rights of such Participant
under such Award.

15

59



Edgar Filing: KONA GRILL INC - Form DEF 14A

(f) Limitation on Rights Conferred Under Plan. Neither the Plan nor any action taken hereunder shall be construed as
(i) giving any Eligible Person or Participant the right to continue as an Eligible Person or Participant or in the employ
of the Company or a Related Entity; (ii) interfering in any way with the right of the Company or a Related Entity to
terminate any Eligible Person s or Participant s Continuous Service at any time, (iii) giving an Eligible Person or
Participant any claim to be granted any Award under the Plan or to be treated uniformly with other Participants and
Employees, or (iv) conferring on a Participant any of the rights of a stockholder of the Company unless and until the
Participant is duly issued or transferred Shares in accordance with the terms of an Award.

(g) Unfunded Status of Awards; Creation of Trusts. The Plan is intended to constitute an unfunded plan for incentive
and deferred compensation. With respect to any payments not yet made to a Participant or obligations to deliver Stock
pursuant to an Award, nothing contained in the Plan or any Award shall give any such Participant any rights that are
greater than those of a general creditor of the Company; provided that the Committee may authorize the creation of
trusts and deposit therein cash, Stock, other Awards or other property, or make other arrangements to meet the
Company s obligations under the Plan. Such trusts or other arrangements shall be consistent with the unfunded status
of the Plan unless the Committee otherwise determines with the consent of each affected Participant. The trustee of
such trusts may be authorized to dispose of trust assets and reinvest the proceeds in alternative investments, subject to
such terms and conditions as the Plan Administrator may specify and in accordance with applicable law.

(h) Nonexclusivity of the Plan. Neither the adoption of the Plan by the Board nor its submission to the stockholders of
the Company for approval shall be construed as creating any limitations on the power of the Board or a committee
thereof to adopt such other incentive arrangements as it may deem desirable including incentive arrangements and
awards which do not qualify under Code Section 162(m).

(i) Fractional Shares. No fractional Shares shall be issued or delivered pursuant to the Plan or any Award. The Plan
Administrator shall determine whether cash, other Awards, or other property shall be issued or paid in lieu of such
fractional shares or whether such fractional shares or any rights thereto shall be forfeited or otherwise eliminated.

(j) Governing Law. The validity, construction, and effect of the Plan, any rules and regulations under the Plan, and
any Award agreement shall be determined in accordance with the laws of the state of Delaware without giving effect
to principles of conflicts of laws, and applicable federal law.

(k) Plan Effective Date and Stockholder Approval; Termination of Plan. The Plan shall become effective on the
Effective Date, subject to subsequent approval within twelve (12) months of its adoption by the Board by stockholders
of the Company eligible to vote in the election of directors, by a vote sufficient to meet the requirements of Code
Sections 162(m) (if applicable) and 422, Rule 16b-3 under the Exchange Act (if applicable), applicable Nasdaq
requirements, and other laws, regulations, and obligations of the Company applicable to the Plan. Awards may be
granted subject to stockholder approval, but may not be exercised or otherwise settled in the event stockholder
approval is not obtained. The Plan shall terminate no later than ten (10) years from the date of the later of (x) the
Effective Date and (y) the date an increase in the number of shares reserved for issuance under the Plan is approved by
the Board (so long as such increase is also approved by the stockholders).
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APPENDIX B

KONA GRILL, INC.
and
CONTINENTAL STOCK TRANSFER & TRUST, as Rights Agent

RIGHTS AGREEMENT
Dated as of May 27, 2008
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RIGHTS AGREEMENT

Rights Agreement, dated as of May 27, 2008 (_Agreement ), between Kona Grill, Inc., a Delaware corporation (the

Company ), and Continental Stock Transfer & Trust Company, as Rights Agent (the Rights Agent ).
The Board of Directors of the Company has authorized and declared a dividend of one Preferred share purchase right
(a _Right ) for each share of Common Stock (as hereinafter defined) of the Company outstanding as of the Close of
Business (as defined below) on May 28, 2008 (the _Record Date ), each Right representing the right to purchase one
one-thousandth (subject to adjustment) of one share of Preferred Stock (as hereinafter defined), upon the terms and
subject to the conditions herein set forth, and has further authorized and directed the issuance of one Right (subject to
adjustment as provided herein) with respect to each share of Common Stock that shall be issued and become
outstanding from and after the Record Date and prior to the earlier of the Distribution Date and the Expiration Date
(as such terms are hereinafter defined); provided, however, that Rights may be issued with respect to shares of
Common Stock that shall be issued and become outstanding after the Distribution Date and prior to the Expiration
Date in accordance with Section 22.
Accordingly, in consideration of the foregoing premises and the mutual agreements herein set forth, the parties hereby
agree as follows:
Section 1. Certain Definitions. For purposes of this Agreement, the following terms have the meaning indicated:
(a) _Acquiring Person shall mean any Person (as such term is hereinafter defined) who or which shall be the Beneficial
Owner (as such term is hereinafter defined) of 20% or more of the shares of Common Stock then outstanding, but
shall not include an Exempt Person (as such term is hereinafter defined); provided, however, that (A) if the Board of
Directors of the Company determines in good faith that a Person who otherwise would be an Acquiring Person
inadvertently became the Beneficial Owner of a number of shares of Common Stock such that the Person otherwise
would qualify as an Acquiring Person (including, without limitation, because (x) such Person was unaware that it
beneficially owned a percentage of Common Stock that otherwise would cause such Person to be an Acquiring Person
or (y) such Person was aware of the extent of its Beneficial Ownership of Common Stock but had no actual
knowledge of the consequences of such Beneficial Ownership under this Agreement) and without any plan or
intention of changing or influencing control of the Company, then such Person shall not be deemed to be or to have
become an Acquiring Person for any purposes of this Agreement unless and until such Person shall have failed to
divest itself, as soon as practicable (as determined, in good faith, by the Board of Directors of the Company), of
Beneficial Ownership of a sufficient number of shares of Common Stock so that such Person would no longer
otherwise qualify as an Acquiring Person ; (B) if, as of the date hereof or prior to the first public announcement of the
adoption of this Agreement, any Person is or becomes the Beneficial Owner of 20% or more of the shares of Common
Stock outstanding, such Person shall not be deemed to be or to become an Acquiring Person unless and until such time
as such Person shall, after the first public announcement of the adoption of this Agreement, become the Beneficial
Owner of one additional share of Common
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Stock (other than pursuant to a dividend or distribution paid or made by the Company in respect of all outstanding
shares of Common Stock or pursuant to a split or subdivision in respect of all outstanding shares of Common Stock),
unless, upon becoming the Beneficial Owner of such one additional share of Common Stock, such Person is not then
the Beneficial Owner of 20% or more of the shares of Common Stock then outstanding; and (C) no Person shall
become an Acquiring Person as the result of an acquisition of shares of Common Stock by the Company which, by
reducing the total number of shares of Common Stock outstanding, increases the proportionate number of shares of
Common Stock beneficially owned by such Person to 20% or more of the shares of Common Stock then outstanding;
provided, however, that if a Person shall become the Beneficial Owner of 20% or more of the shares of Common
Stock then outstanding by reason of such share acquisitions by the Company and thereafter shall become the
Beneficial Owner of any additional shares of Common Stock (other than pursuant to a dividend or distribution paid or
made by the Company in respect of all outstanding shares of Common Stock or pursuant to a split or subdivision in
respect of all outstanding shares of Common Stock), then such Person shall be deemed to be an Acquiring Person
unless upon becoming the Beneficial Owner of such additional shares of Common Stock such Person does not
beneficially own 20% or more of the shares of Common Stock then outstanding. For all purposes of this Agreement,
any calculation of the number of shares of Common Stock outstanding at any particular time, including for purposes
of determining the particular percentage of such outstanding shares of Common Stock of which any Person is the
Beneficial Owner, shall be made in accordance with the last sentence of Rule 13d-3(d)(1)(i) of the General Rules and
Regulations under the Securities Exchange Act of 1934, as amended (the _Exchange Act ).

(b) _Affiliate and Associate shall have the respective meanings ascribed to such terms in Rule 12b-2 of the General
Rules and Regulations under the Exchange Act, as in effect on the date hereof.

(c) A Person shall be deemed the _Beneficial Owner of, shall be deemed to haye Beneficial Ownership of, and shall be
deemed to _beneficially own, any securities:

(1) which such Person or any of such Person s Affiliates or Associates is deemed to beneficially own, directly or
indirectly, within the meaning of Rule 13d-3 of the General Rules and Regulations under the Exchange Act as in
effect on the date hereof;

(ii) which such Person or any of such Person s Affiliates or Associates has (A) the right to acquire (whether such right
is exercisable immediately or only after the passage of time or the occurrence of an event, or both) pursuant to any
agreement, arrangement, or understanding (other than customary agreements with and between underwriters and
selling group members with respect to a bona fide public offering of securities), or upon the exercise of conversion
rights, exchange rights, rights, warrants or options, or otherwise; provided, however, that a Person shall not be deemed
the Beneficial Owner of, or to beneficially own, (x) securities tendered pursuant to a tender or exchange offer made by
or on behalf of such Person or any of such Person s Affiliates or Associates until such tendered securities are accepted
for purchase, (y) securities which such Person has a right to acquire upon the exercise of Rights at any time prior to
the time that any Person becomes an Acquiring Person or (z) securities issuable upon the exercise of Rights from and
after the time that any Person becomes an Acquiring Person if such
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Rights were acquired by such Person or any of such Person s Affiliates or Associates prior to the Distribution Date or
pursuant to Section 3(a) or Section 22 hereof (_Original Rights ) or pursuant to Section 11(i) or Section 11(n) with
respect to an adjustment to Original Rights; or (B) the right to vote pursuant to any agreement, arrangement, or
understanding; provided, however, that a Person shall not be deemed the Beneficial Owner of, or to beneficially own,
any security by reason of such agreement, arrangement, or understanding if the agreement arrangement, or
understanding to vote such security (1) arises solely from a revocable proxy or consent given to such Person in
response to a proxy or consent solicitation made to all holders of Common Stock pursuant to, and in accordance with,
the applicable rules and regulations promulgated under the Exchange Act (including, without limitation,
Regulation 14A under the Exchange Act) and (2) is not also then reportable on Schedule 13D under the Exchange Act
(or any comparable or successor report); or

(iii) which are beneficially owned, directly or indirectly, by any other Person and with respect to which such Person or
any of such Person s Affiliates or Associates has any agreement, arrangement, or understanding (other than customary
agreements with and between underwriters and selling group members with respect to a bona fide public offering of
securities) for the purpose of acquiring, holding, voting (except to the extent contemplated by the proviso to Section
1(c)(ii)(B)) or disposing of such securities (or any interests therein or rights thereto) of the Company;

provided, however, that no Person who is an officer, director, or employee of an Exempt Person shall be deemed,
solely by reason of such Person s status or authority as such, to be the__Beneficial Owner of, to have Beneficial
Ownership of or to__beneficially own any securities that_ are beneficially owned (as defined in this Section 1(c)),
including, without limitation, in a fiduciary capacity, by an Exempt Person or by any other such officer, director, or
employee of an Exempt Person.

(d) _Business Day shall mean any day other than a Saturday, a Sunday, or a day on which banking institutions in the
state of New York or the city in which the principal office of the Rights Agent is located are authorized or obligated
by law or executive order to close.

(e) _Close of Business on any given date shall mean 5:00 P.M., New York City time, on such date: provided. however,
that if such date is not a Business Day it shall mean 5:00 P.M., New York City time, on the next succeeding Business
Day.

(f) _Common Stock when used with reference to the Company shall mean the Common Stock, presently par value $.01
per share, of the Company. Common Stock when used with reference to any Person other than the Company shall
mean the common stock (or, in the case of an unincorporated entity, the equivalent equity interest) with the greatest
voting power of such other Person or, if such other Person is a Subsidiary of another Person, the Person or Persons
which ultimately control such first-mentioned Person.

(g) _Common Stock Equivalents shall have the meaning set forth in Section 11(a)(iii) hereof.
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(h) _Current Value shall have the meaning set forth in Section 11(a)(iii) hereof.

(i) _Distribution Date shall have the meaning set forth in Section 3 hereof.

(j) _Equivalent Preferred Shares shall have the meaning set forth in Section 11(b) hereof.

(k) _Exempt Person shall mean the Company or any Subsidiary (as such term is hereinafter defined) of the Company,
in each case including, without limitation, in its fiduciary capacity, or any employee benefit plan of the Company or of
any Subsidiary of the Company, or any entity or trustee holding Common Stock for or pursuant to the terms of any
such plan or for the purpose of funding any such plan or funding other employee benefits for employees of the
Company or of any Subsidiary of the Company.

(1) _Exchange Ratio shall have the meaning set forth in Section 24 hereof.

(m) _Expiration Date shall have the meaning set forth in Section 7 hereof.

(n) _Final Expiration Date shall have the meaning set forth in Section 7 hereof.

(o) _Flip-In Event shall have the meaning set forth in Section 11(a)(ii) hereof.

(p) _NASDAQ shall mean The NASDAQ Stock Market.

(q) _New York Stock Exchange shall mean the New York Stock Exchange, Inc.

(r) _Permitted Offer shall mean a tender offer or an exchange offer for all outstanding shares of Common Stock of the
Company conducted in accordance with Regulations 14D and 14E promulgated under the Exchange Act at a price and
on terms determined, prior to the time the Person making the offer or any Affiliate or Associate thereof is an
Acquiring Person, by a majority of the members of the Board of Directors who are not, and are not representatives,
nominees, Affiliates or Associates of, an Acquiring Person or the person making the offer, after receiving advice from
outside legal counsel and one or more investment banking firms, to be (a) at a price that is fair, from a financial point
of view, to the Company s non-Affiliate stockholders (taking into account all factors that such members of the Board
deem relevant including, without limitation, the availability of financing to pay for all shares validly tendered and not
withdrawn in the tender offer, the value of any securities being offered for exchange in the exchange offer, the
conditions to the tender offer or exchange offer, the prices that reasonably could be achieved if the Company or its
assets were sold on an orderly basis designed to realize current maximum value and the reputation of the Person
making the tender offer or exchange offer and the reputation of its Affiliates and Associates) and (b) on overall terms
otherwise advisable, fair to, and in the best interests of the Company and its stockholders.
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(s) _Person shall mean any individual, firm, corporation, partnership, limited liability entity, trust, association, or other
entity, and shall include any successor (by merger or otherwise) to such entity.

(t) _Preferred Stock shall mean the Series A Junior Participating Preferred Stock, par value $.01 per share, of the
Company having the rights and preferences set forth in the Form of Certificate of Designation attached to this
Agreement as Exhibit A.

(u) _Principal Party shall have the meaning set forth in Section 13(b) hereof.

(v) _Purchase Price shall have the meaning set forth in Section 7(b) hereof.

(w) _Redemption Date shall have the meaning set forth in Section 7 hereof.

(x) _Redemption Price shall have the meaning set forth in Section 23 hereof.

(y) _Right Certificate shall have the meaning set forth in Section 3 hereof.

(z) _Section 11(a)(ii) Trigger Date shall have the meaning set forth in Section 11(a)(iii) hereof.

(aa) Securities Act shall mean the Securities Act of 1933, as amended.

(bb) Spread shall have the meaning set forth in Section 11(a)(iii) hereof.

(cc) _Stock Acquisition Date shall mean the first date of public announcement (which, for purposes of this definition,
shall include, without limitation, a report filed pursuant to Section 13(d) of the Exchange Act) by the Company or an
Acquiring Person that an Acquiring Person has become such, or such earlier date as a majority of the Board of
Directors of the Company shall become aware of the existence of an Acquiring Person.

(dd) _Stockholder Approval shall mean the approval of this Agreement by the affirmative vote of the holders of a
majority of the shares of Common Stock of the Company entitled to vote and that are present, or represented by
proxy, and are voted on the proposal to approve this Agreement, at a meeting of stockholders of the Company duly
held in accordance with applicable law.

(ee) _Subsidiary of any Person shall mean any corporation or other entity of which securities or other ownership
interests having ordinary voting power sufficient to elect a majority of the board of directors or other persons
performing similar functions are beneficially owned, directly or indirectly, by such Person, and any corporation or
other entity that is otherwise controlled by such Person.

(ff) _Substitution Period shall have the meaning set forth in Section 11(a)(iii) hereof.

(gg) _Summary of Rights shall have the meaning set forth in Section 3 hereof.

(hh) _Trading Day shall have the meaning set forth in Section 11(d)(i) hereof.
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Section 2. Appointment of Rights Agent. The Company hereby appoints the Rights Agent to act as agent for the
Company and the holders of the Rights (who, in accordance with Section 3 hereof, shall prior to the Distribution Date
be the holders of Common Stock) in accordance with the terms and conditions hereof, and the Rights Agent hereby
accepts such appointment. The Company may from time to time appoint such co-Rights Agents as it may deem
necessary or desirable.

Section 3. Issue of Right Certificates.

(a) Until the Close of Business on the earlier to occur of (i) the tenth (10th) day (or, if such Stock Acquisition Date
results from the commencement of a Permitted Offer, such later date as may be determined by action of a majority of
the Board before the Distribution Date occurs, as set forth below), after the Stock Acquisition Date or (ii) the tenth
(10th) Business Day (or such later date as may be determined by action of the Board of Directors of the Company
prior to such time as any Person becomes an Acquiring Person) after the date of the commencement by any Person
(other than an Exempt Person) of, or of the first public announcement of the intention of such Person (other than an
Exempt Person) to commence, a tender offer or exchange offer the consummation of which would result in any Person
(other than an Exempt Person) becoming the Beneficial Owner of shares of Common Stock aggregating 20% or more
of the Common Stock then outstanding, other than a tender offer or exchange offer that is determined by action of a
majority of the Board before the Distribution Date occurs to be a Permitted Offer (the earlier of such dates being
herein referred to as the _Distribution Date_ . provided. however, that if either of such dates occurs after the date of this
Agreement and on or prior to the Record Date, then the Distribution Date shall be the Record Date), (x) the Rights
will be evidenced (subject to the provisions of Section 3(b) hereof) by the certificates for Common Stock registered in
the names of the holders thereof and not by separate Right Certificates, and (y) the Rights will be transferable only in
connection with the transfer of Common Stock. As soon as practicable after the Distribution Date, the Company will
prepare and execute, the Rights Agent will countersign and the Company will send or cause to be sent (and the Rights
Agent will, if requested, send) by first-class, insured, postage-prepaid mail, to each record holder of Common Stock as
of the close of business on the Distribution Date (other than any Acquiring Person or any Associate or Affiliate of an
Acquiring Person), at the address of such holder shown on the records of the Company, a Right Certificate, in
substantially the form of Exhibit B hereto (a _Right Certificate ), evidencing one Right (subject to adjustment as
provided herein) for each share of Common Stock so held. As of the Distribution Date, the Rights will be evidenced
solely by such Right Certificates.

(b) On the Record Date, or as soon as practicable thereafter, the Company will send a copy of a Summary of Rights to
Purchase Shares of Preferred Stock, in substantially the form of Exhibit C hereto (the _Summary of Rights ), by
first-class, postage-prepaid mail, to each record holder of Common Stock as of the Close of Business on the Record
Date (other than any Acquiring Person or any Associate or Affiliate of any Acquiring Person), at the address of such
holder shown on the records of the Company. With respect to certificates for Common Stock outstanding as of the
Record Date, until the Distribution Date, the Rights will be evidenced by such certificates registered in the names of
the holders thereof together with the Summary of Rights. Until the Distribution Date (or, if earlier, the Expiration
Date), the surrender for transfer of any certificate for Common Stock outstanding on the Record Date, with or without
a copy of the Summary of Rights, shall also constitute the transfer of the Rights associated with the Common Stock
represented thereby.
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(c) Rights shall be issued in respect of all shares of Common Stock issued or disposed of (including, without
limitation, upon disposition of Common Stock out of treasury stock or issuance or reissuance of Common Stock out of
authorized but unissued shares) after the Record Date but prior to the earlier of the Distribution Date and the
Expiration Date, or in certain circumstances provided in Section 22 hereof, after the Distribution Date. Certificates
issued for Common Stock (including, without limitation, upon transfer of outstanding Common Stock, disposition of
Common Stock out of treasury stock or issuance or reissuance of Common Stock out of authorized but unissued
shares) after the Record Date but prior to the earlier of the Distribution Date and the Expiration Date shall have
impressed on, printed on, written on, or otherwise affixed to them the following legend:

THIS CERTIFICATE ALSO EVIDENCES AND ENTITLES THE HOLDER HEREOF TO CERTAIN RIGHTS AS
SET FORTH IN A RIGHTS AGREEMENT BETWEEN KONA GRILL, INC. (THE COMPANY ) AND
CONTINENTAL STOCK TRANSFER & TRUST COMPANY, AS RIGHTS AGENT, DATED AS OF MAY 27,
2008, AND AS AMENDED FROM TIME TO TIME (THE RIGHTS AGREEMENT ), THE TERMS OF WHICH
ARE HEREBY INCORPORATED HEREIN BY REFERENCE AND A COPY OF WHICH IS ON FILE AT THE
PRINCIPAL EXECUTIVE OFFICES OF THE COMPANY. UNDER CERTAIN CIRCUMSTANCES, AS SET
FORTH IN THE RIGHTS AGREEMENT, SUCH RIGHTS WILL BE EVIDENCED BY SEPARATE
CERTIFICATES AND WILL NO LONGER BE EVIDENCED BY THIS CERTIFICATE. THE COMPANY WILL
MAIL TO THE HOLDER OF THIS CERTIFICATE A COPY OF THE RIGHTS AGREEMENT WITHOUT
CHARGE AFTER RECEIPT OF A WRITTEN REQUEST THEREFOR. UNDER CERTAIN CIRCUMSTANCES,
AS SET FORTH IN THE RIGHTS AGREEMENT, RIGHTS OWNED BY OR TRANSFERRED TO ANY PERSON
WHO IS OR BECOMES AN ACQUIRING PERSON (AS DEFINED IN THE RIGHTS AGREEMENT) AND
CERTAIN TRANSFEREES THEREOF WILL BECOME NULL AND VOID AND WILL NO LONGER BE
TRANSFERABLE.

With respect to such certificates containing the foregoing legend, until the Distribution Date the Rights associated
with the Common Stock represented by such certificates shall be evidenced by such certificates alone, and the
surrender for transfer of any such certificate, except as otherwise provided herein, shall also constitute the transfer of
the Rights associated with the Common Stock represented thereby. In the event that the Company purchases or
otherwise acquires any Common Stock after the Record Date but prior to the Distribution Date, any Rights associated
with such Common Stock shall be deemed canceled and retired so that the Company shall not be entitled to exercise
any Rights associated with the Common Stock which are no longer outstanding.
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Notwithstanding this paragraph (c), the omission of a legend shall not affect the enforceability of any part of this
Agreement or the rights of any holder of the Rights.

Section 4. Form of Right Certificates. The Right Certificates (and the forms of election to purchase shares and of
assignment to be printed on the reverse thereof) shall be substantially in the form set forth in Exhibit B hereto and may
have such marks of identification or designation and such legends, summaries, or endorsements printed thereon as the
Company may deem appropriate and as are not inconsistent with the provisions of this Agreement, or as may be
required to comply with any applicable law or with any rule or regulation made pursuant thereto or with any rule or
regulation of any stock exchange or interdealer quotation system on which the Rights may from time to time be listed
or quoted, or to conform to usage. Subject to the provisions of this Agreement, the Right Certificates shall entitle the
holders thereof to purchase such number of one one-thousandth of a share of Preferred Stock as shall be set forth
therein at the Purchase Price, but the number of such one one-thousandth of a share of Preferred Stock and the
Purchase Price shall be subject to adjustment as provided herein.

Section 5. Countersignature and Registration.

(a) The Right Certificates shall be executed on behalf of the Company by the President of the Company, either
manually or by facsimile signature, shall have affixed thereto the Company s seal or a facsimile thereof and shall be
attested by the Secretary of the Company, either manually or by facsimile signature. The Right Certificates shall be
manually countersigned by the Rights Agent and shall not be valid for any purpose unless countersigned. In case any
officer of the Company who shall have signed any of the Right Certificates shall cease to be such officer of the
Company before countersignature by the Rights Agent and issuance and delivery by the Company, such Right
Certificates, nevertheless, may be countersigned by the Rights Agent and issued and delivered by the Company with
the same force and effect as though the Person who signed such Right Certificates had not ceased to be such officer of
the Company; and any Right Certificate may be signed on behalf of the Company by any Person who, at the actual
date of the execution of such Right Certificate, shall be a proper officer of the Company to sign such Right Certificate,
although at the date of the execution of this Agreement any such Person was not such an officer.

(b) Following the Distribution Date, the Rights Agent will keep or cause to be kept, at an office or agency designated
for such purpose, books for registration and transfer of the Right Certificates issued hereunder. Such books shall show
the names and addresses of the respective holders of the Right Certificates, the number of Rights evidenced on its face
by each of the Right Certificates and the date of each of the Right Certificates.
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Section 6. Transfer. Split Up. Combination. and Exchange of Right Certificates: Mutilated. Destroved. Lost, or Stolen

Right Certificates.
(a) Subject to the provisions of this Agreement, at any time after the Distribution Date and prior to the Expiration

Date, any Right Certificate or Right Certificates may be transferred, split up, combined, or exchanged for another
Right Certificate or Right Certificates, entitling the registered holder to purchase a like number of one one-thousandth

of a share of Preferred Stock as the Right Certificate or Right Certificates surrendered then entitled such holder to
purchase. Any registered holder desiring to transfer, split up, combine, or exchange any Right Certificate or Right
Certificates shall make such request in writing delivered to the Rights Agent, and shall surrender the Right Certificate

or Right Certificates to be transferred, split up, combined, or exchanged at the office or agency of the Rights Agent
designated for such purpose. Thereupon the Rights Agent shall countersign and deliver to the Person entitled thereto a
Right Certificate or Right Certificates, as the case may be, as so requested. The Company may require payment of a
sum sufficient to cover any tax or governmental charge that may be imposed in connection with any transfer, split up,
combination or exchange of Right Certificates.

(b) Subject to the provisions of this Agreement, at any time after the Distribution Date and prior to the Expiration
Date, upon receipt by the Company and the Rights Agent of evidence reasonably satisfactory to them of the loss, theft,
destruction, or mutilation of a Right Certificate, and, in case of loss, theft or destruction, of indemnity or security
reasonably satisfactory to them, and, at the Company s request, reimbursement to the Company and the Rights Agent
of all reasonable expenses incidental thereto, and upon surrender to the Rights Agent and cancellation of the Right
Certificate if mutilated, the Company will make and deliver a new Right Certificate of like tenor to the Rights Agent
for delivery to the registered holder in lieu of the Right Certificate so lost, stolen, destroyed, or mutilated.

Section 7. Exercise of Rights. Purchase Price: Expiration Date of Rights.

(a) Except as otherwise provided herein, the Rights shall become exercisable on the Distribution Date, and thereafter
the registered holder of any Right Certificate may, subject to Section 11(a)(ii) hereof and except as otherwise provided
herein, exercise the Rights evidenced thereby in whole or in part upon surrender of the Right Certificate, with the form
of election to purchase on the reverse side thereof duly executed, to the Rights Agent at the office or agency of the
Rights Agent designated for such purpose, together with payment of the aggregate Purchase Price with respect to the
total number of one one-thousandth of a share of Preferred Stock (or other securities, cash or other assets, as the case
may be) as to which the Rights are exercised, at any time which is both after the Distribution Date and prior to the
time (the _Expiration Date ) that is the earliest of (i) the Close of Business on the Final Expiration Date, (ii) the time at
which the Rights are redeemed as provided in Section 23 hereof (the _Redemption Date ) or (iii) the time at which such
Rights are exchanged as provided in Section 24 hereof. The Final Expiration Date shall mean the earlier of
(x) May 28, 2011 or (y) May 31, 2009, if the Stockholder Approval shall not have been obtained prior to May 31,
2009.
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(b) The Purchase Price shall be initially $55.00 for each one one-thousandth of a share of Preferred Stock purchasable
upon the exercise of a Right. The Purchase Price and the number of one one-thousandth of a share of Preferred Stock
or other securities or property to be acquired upon exercise of a Right shall be subject to adjustment from time to time
as provided in Sections 11 and 13 hereof and shall be payable in lawful money of the United States of America in
accordance with paragraph (c) of this Section 7.

(c) Except as otherwise provided herein, upon receipt of a Right Certificate representing exercisable Rights, with the
form of election to purchase duly executed, accompanied by payment of the aggregate Purchase Price for the shares of
Preferred Stock to be purchased and an amount equal to any applicable transfer tax required to be paid by the holder
of such Right Certificate in accordance with Section 9 hereof, in cash or by certified check, cashier s check, or money
order payable to the order of the Company, the Rights Agent shall thereupon promptly (i) (A) requisition from any
transfer agent of the Preferred Stock, or make available if the Rights Agent is the transfer agent for the Preferred
Stock, certificates for the number of shares of Preferred Stock to be purchased, and the Company hereby irrevocably
authorizes its transfer agent to comply with all such requests, or (B) requisition from a depositary agent appointed by
the Company depositary receipts representing interests in such number of one one-thousandth of a share of Preferred
Stock as are to be purchased (in which case certificates for the Preferred Stock represented by such receipts shall be
deposited by the transfer agent with the depositary agent), and the Company hereby directs any such depositary agent
to comply with such request, (ii) when appropriate, requisition from the Company the amount of cash to be paid in
lieu of issuance of fractional shares in accordance with Section 14 hereof, (iii) promptly after receipt of such
certificates or depositary receipts, cause the same to be delivered to or upon the order of the registered holder of such
Right Certificate, registered in such name or names as may be designated by such holder, and (iv) when appropriate,
after receipt, promptly deliver such cash to or upon the order of the registered holder of such Right Certificate.

(d) Except as otherwise provided herein, in case the registered holder of any Right Certificate shall exercise less than
all of the Rights evidenced thereby, a new Right Certificate evidencing Rights equivalent to the exercisable Rights
remaining unexercised shall be issued by the Rights Agent to the registered holder of such Right Certificate or to his
duly authorized assigns, subject to the provisions of Section 14 hereof.

(e) Notwithstanding anything in this Agreement to the contrary, neither the Rights Agent nor the Company shall be
obligated to undertake any action with respect to a registered holder of Rights upon the occurrence of any purported
transfer or exercise of Rights pursuant to Section 6 hereof or this Section 7 unless such registered holder shall have
(i) completed and signed the certificate contained in the form of assignment or form of election to purchase set forth
on the reverse side of the Rights Certificate surrendered for such transfer or exercise and (ii) provided such additional
evidence of the identity of the Beneficial Owner (or former Beneficial Owner) thereof as the Company shall
reasonably request.
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Section 8. Cancellation and Destruction of Right Certificates. All Right Certificates surrendered for the purpose of
exercise, transfer, split up, combination, or exchange shall, if surrendered to the Company or to any of its agents, be
delivered to the Rights Agent for cancellation or in canceled form, or, if surrendered to the Rights Agent, shall be
canceled by it, and no Right Certificates shall be issued in lieu thereof except as expressly permitted by any of the
provisions of this Agreement. The Company shall deliver to the Rights Agent for cancellation and retirement, and the
Rights Agent shall so cancel and retire, any other Right Certificate purchased or acquired by the Company otherwise
than upon the exercise thereof. The Rights Agent shall deliver all canceled Right Certificates to the Company, or shall,
at the written request of the Company, destroy such canceled Right Certificates, and in such case shall deliver a
certificate of destruction thereof to the Company.

Section 9. Availability of Shares of Preferred Stock.

(a) The Company covenants and agrees that it will cause to be reserved and kept available out of its authorized and
unissued shares of Preferred Stock or any shares of Preferred Stock held in its treasury, the number of shares of
Preferred Stock that will be sufficient to permit the exercise in full of all outstanding Rights.

(b) So long as the shares of Preferred Stock issuable upon the exercise of Rights may be listed or admitted to unlisted
trading privileges on any national securities exchange, including NASDAQ, the Company shall use its best efforts to
cause, from and after such time as the Rights become exercisable, all shares reserved for such issuance to be listed or
admitted to unlisted trading privileges on such exchange, or quoted on NASDAQ, upon official notice of issuance
upon such exercise.

(c) From and after such time as the Rights become exercisable, the Company shall use its best efforts, if then
necessary to permit the issuance of shares of Preferred Stock upon the exercise of Rights, to register and qualify such
shares of Preferred Stock under the Securities Act and any applicable state securities or Blue Sky laws (to the extent
exemptions therefrom are not available), cause such registration statement and qualifications to become effective as
soon as possible after such filing and keep such registration and qualifications effective (with a prospectus at all times
meeting the requirements of the Securities Act) until the earlier of the date as of which the Rights are no longer
exercisable for such securities and the Expiration Date.

(d) The Company may temporarily suspend, for a period of time not to exceed ninety (90) days, the exercisability of
the Rights in order to prepare and file a registration statement under the Securities Act and permit it to become
effective. Upon any such suspension, the Company shall issue a public announcement stating that the exercisability of
the Rights has been temporarily suspended, as well as a public announcement at such time as the suspension is no
longer in effect. Notwithstanding any provision of this Agreement to the contrary, the Rights shall not be exercisable
in any jurisdiction unless the requisite qualification in such jurisdiction shall have been obtained and until a
registration statement under the Securities Act shall have been declared effective, unless an exemption therefrom is
available.

(e) The Company covenants and agrees that it will take all such action as may be necessary to ensure that all shares of
Preferred Stock delivered upon exercise of Rights shall, at the time of delivery of the certificates therefor (subject to
payment of the Purchase Price), be duly and validly authorized and issued and fully paid and nonassessable shares.

11
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(f) The Company further covenants and agrees that it will pay when due and payable any and all federal and state
transfer taxes and charges which may be payable in respect of the issuance or delivery of the Right Certificates or of
any shares of Preferred Stock upon the exercise of Rights. The Company shall not, however, be required to pay any
transfer tax which may be payable in respect of any transfer or delivery of Right Certificates to a Person other than, or
the issuance or delivery of certificates or depositary receipts for the Preferred Stock in a name other than that of, the
registered holder of the Right Certificate evidencing Rights surrendered for exercise or to issue or deliver any
certificates or depositary receipts for Preferred Stock upon the exercise of any Rights until any such tax shall have
been paid (any such tax being payable by that holder of such Right Certificate at the time of surrender) or until it has
been established to the Company s reasonable satisfaction that no such tax is due.

Section 10. Preferred Stock Record Date. Each Person in whose name any certificate for Preferred Stock is issued
upon the exercise of Rights shall for all purposes be deemed to have become the holder of record of the shares of
Preferred Stock represented thereby on, and such certificate shall be dated, the date upon which the Right Certificate
evidencing such Rights was duly surrendered and payment of the Purchase Price (and any applicable transfer taxes)
was made; provided, however, that if the date of such surrender and payment is a date upon which the Preferred Stock
transfer books of the Company are closed, such Person shall be deemed to have become the record holder of such
shares on, and such certificate shall be dated, the next succeeding Business Day on which the Preferred Stock transfer
books of the Company are open. Prior to the exercise of the Rights evidenced thereby, the holder of a Right Certificate
shall not be entitled to any rights of a holder of Preferred Stock for which the Rights shall be exercisable, including,
without limitation, the right to vote or to receive dividends or other distributions, and shall not be entitled to receive
any notice of any proceedings of the Company, except as provided herein.

Section 11. Adjustment of Purchase Price. Number and Kind of Shares and Number of Rights. The Purchase Price, the
number of shares of Preferred Stock or other securities or property purchasable upon exercise of each Right and the
number of Rights outstanding are subject to adjustment from time to time as provided in this Section 11.

(a) (1) In the event the Company shall at any time after the date of this Agreement (A) declare and pay a dividend on
the Preferred Stock payable in shares of Preferred Stock, (B) subdivide the outstanding Preferred Stock, (C) combine
the outstanding Preferred Stock into a smaller number of shares of Preferred Stock, or (D) issue any shares of its
capital stock in a reclassification of the Preferred Stock (including any such reclassification in connection with a
consolidation or merger in which the Company is the continuing or surviving corporation), except as otherwise
provided in this Section 11(a), the number and kind of shares of capital stock issuable upon exercise of a Right as of
the record date for such dividend or the effective date of such subdivision, combination, or reclassification shall be
proportionately adjusted so that the holder of any Right exercised after such time shall be entitled to receive the
aggregate number and kind of shares of capital stock which, if such Right had been exercised immediately prior to
such date and at a time when the Preferred Stock transfer books of the Company were open, the holder would have
owned upon such exercise and been entitled to receive by virtue of such dividend, subdivision, combination or
reclassification.

12
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(ii) Subject to Sections 23 and 24 of this Agreement, in the event any Person becomes an Acquiring Person unless the
event causing such Person to become an Acquiring Person is (x) any transaction set forth in Section 13(a) hereof or
(y) an acquisition of Common Stock pursuant to a Permitted Offer; provided, however, this clause (y) shall cease to
apply if such Acquiring Person thereafter becomes the Beneficial Owner of any additional shares of Common Stock
other than pursuant to a Permitted Offer or a transaction set forth in Section 13(a) or 13(b) hereof (the first occurrence
of such event being referred to hereinafter as the _Flip-In Event ), then (A) the Purchase Price shall be adjusted to be the
Purchase Price in effect immediately prior to the Flip-In Event multiplied by the number of one one-thousandth of a
share of Preferred Stock for which a Right was exercisable immediately prior to such Flip-In Event, whether or not
such Right was then exercisable, and (B) each holder of a Right, except as otherwise provided in this Section 11(a)(ii)
and Section 11(a)(iii) hereof, shall thereafter have the right to receive, upon exercise thereof at a price equal to the
Purchase Price (as so adjusted), in accordance with the terms of this Agreement and in lieu of shares of Preferred
Stock, such number of shares of Common Stock as shall equal the result obtained by dividing the Purchase Price (as
so adjusted) by 50% of the current per share market price of the Common Stock (determined pursuant to Section 11(d)
hereof) on the date of such Flip-In Event; provided, however, that the Purchase Price (as so adjusted) and the number
of shares of Common Stock so receivable upon exercise of a Right shall, following the Flip-In Event, be subject to
further adjustment as appropriate in accordance with Section 11(f) hereof. Notwithstanding anything in this
Agreement to the contrary, however, from and after the Flip-In Event, any Rights that are beneficially owned by
(x) any Acquiring Person (or any Affiliate or Associate of any Acquiring Person), (y) a transferee of any Acquiring
Person (or any such Affiliate or Associate) who becomes a transferee after the Flip-In Event, or (z) a transferee of any
Acquiring Person (or any such Affiliate or Associate) who became a transferee prior to or concurrently with the
Flip-In Event pursuant to either (I) a transfer from the Acquiring Person to holders of its equity securities or to any
Person with whom it has any continuing agreement, arrangement, or understanding regarding the transferred Rights or
(IT) a transfer which the Board of Directors of the Company has determined is part of a plan, arrangement, or
understanding which has the purpose or effect of avoiding the provisions of this paragraph, and subsequent transferees
of such Persons, shall be void without any further action and any holder of such Rights shall thereafter have no rights
whatsoever with respect to such Rights under any provision of this Agreement. The Company shall use all reasonable
efforts to ensure that the provisions of this Section 11(a)(ii) are complied with, but shall have no liability to any holder
of Right Certificates or other Person as a result of its failure to make any determinations with respect to an Acquiring
Person or its Affiliates, Associates, or transferees hereunder. From and after the Flip-In Event, no Right Certificate
shall be issued pursuant to Section 3 or Section 6 hereof that represents Rights that are or have become void pursuant
to the provisions of this paragraph, and any Right Certificate delivered to the Rights Agent that represents Rights that
are or have become void pursuant to the provisions of this paragraph shall be canceled. From and after the occurrence
of an event specified in Section 13(a) hereof, any Rights that theretofore have not been exercised pursuant to this
Section 11(a)(ii) shall thereafter be exercisable only in accordance with Section 13 and not pursuant to this
Section 11(a)(i).
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(iii) The Company may at its option substitute for a share of Common Stock issuable upon the exercise of Rights in
accordance with the foregoing subparagraph (ii) a number of shares of Preferred Stock or fraction thereof such that the
current per share market price of one share of Preferred Stock multiplied by such number or fraction is equal to the
current per share market price of one share of Common Stock. In the event that there shall not be sufficient shares of
Common Stock issued but not outstanding or authorized but unissued to permit the exercise in full of the Rights in
accordance with the foregoing subparagraph (ii), the Board of Directors of the Company shall, with respect to such
deficiency, to the extent permitted by applicable law and any material agreements then in effect to which the

Company is a party, (A) determine the excess (such excess, the _Spread ) of (1) the value of the shares of Common

Stock issuable upon the exercise of a Right in accordance with the foregoing subparagraph (ii) (the _Current Value
over (2) the Purchase Price (as adjusted in accordance with the foregoing subparagraph (ii)), and (B) with respect to
each Right (other than Rights which have become void pursuant to the foregoing subparagraph (ii)), make adequate
provision to substitute for the shares of Common Stock issuable in accordance with the foregoing subparagraph
(i1) upon exercise of the Right and payment of the Purchase Price (as adjusted in accordance therewith), (1) cash, (2) a
reduction in such Purchase Price, (3) shares of Preferred Stock or other equity securities of the Company (including,
without limitation, shares or fractions of shares of Preferred stock which, by virtue of having dividend, voting, and
liquidation rights substantially comparable to those of the shares of Common Stock, are deemed in good faith by the
Board of Directors of the Company to have substantially the same value as the shares of Common Stock (such shares
of Preferred Stock and shares or fractions of shares of Preferred Stock are hereinafter referred to as _Common Stock
Equivalents )), (4) debt securities of the Company, (5) other assets, or (6) any combination of the foregoing, having a
value which, when added to the value of the shares of Common Stock issued upon exercise of such Right, shall have
an aggregate value equal to the Current Value (less the amount of any reduction in such Purchase Price), where such
aggregate value has been determined by the Board of Directors of the Company upon the advice of a nationally
recognized investment banking firm selected in good faith by the Board of Directors of the Company; provided,
however, that if the Company shall not make adequate provision to deliver value pursuant to clause (B) above within
thirty (30) days following the Flip-In Event (the date of the Flip-In Event being the _Section 11(a)(ii) Trigger Date
then the Company shall be obligated to deliver, to the extent permitted by applicable law and any material agreements
then in effect to which the Company is a party, upon the surrender for exercise of a Right and without requiring
payment of such Purchase Price, shares of Common Stock (to the extent available), and then, if necessary, such
number or fractions of shares of Preferred Stock (to the extent available) and then, if necessary, cash, which shares
and/or cash have an aggregate value equal to the Spread. If, upon the occurrence of the Flip-In Event, the Board of
Directors of the Company shall determine in good faith that it is likely that sufficient additional shares of Common
Stock could be authorized for issuance upon exercise in full of the Rights, then, if the Board of Directors of the
Company so elects, the thirty (30) day period set forth above may be extended to the extent necessary, but not more
than ninety (90) days after the Section 11(a)(ii) Trigger Date, in order that the Company may seek stockholder
approval for the authorization of such additional shares (such thirty (30) day period, as it may be extended,
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is herein called the _Substitution Period ). To the extent that the Company determines that some action need be taken
pursuant to the second and/or third sentence of this Section 11(a)(iii), the Company (x) shall provide, subject to
Section 11(a)(ii) hereof and the last sentence of this Section 11(a)(iii) hereof, that such action shall apply uniformly to
all outstanding Rights, and (y) may suspend the exercisability of the Rights until the expiration of the Substitution
Period in order to seek any authorization of additional shares and/or to decide the appropriate form of distribution to
be made pursuant to such second sentence and to determine the value thereof. In the event of any such suspension, the
Company shall issue a public announcement stating that the exercisability of the Rights has been temporarily
suspended, as well as a public announcement at such time as the suspension is no longer in effect. For purposes of this
Section 11(a)(iii), the value of the shares of Common Stock shall be the current per share market price (as determined
pursuant to Section 11(d)(i)) on the Section 11(a)(ii) Trigger Date and the per share or fractional value of any
Common Stock Equivalent shall be deemed to equal the current per share market price of the Common Stock. The
Board of Directors of the Company may, but shall not be required to, establish procedures to allocate the right to
receive shares of Common Stock upon the exercise of the Rights among holders of Rights pursuant to this Section
11(a)(iii).
(b) In case the Company shall fix a record date for the issuance of rights, options, or warrants to all holders of
Preferred Stock entitling them (for a period expiring within 45 calendar days after such record date) to subscribe for or
purchase Preferred Stock (or shares having the same rights, privileges and preferences as the Preferred Stock
(_Equivalent Preferred Shares )) or securities convertible into Preferred Stock or Equivalent Preferred Shares at a price
per share of Preferred Stock or Equivalent Preferred Shares (or having a conversion price per share, if a security
convertible into shares of Preferred Stock or Equivalent Preferred Shares) less than the then current per share market
price of the Preferred Stock (determined pursuant to Section 11(d) hereof) on such record date, the Purchase Price to
be in effect after such record date shall be determined by multiplying the Purchase Price in effect immediately prior to
such record date by a fraction, the numerator of which shall be the number of shares of Preferred Stock and Equivalent
Preferred Shares outstanding on such record date plus the number of shares of Preferred Stock and Equivalent
Preferred Shares which the aggregate offering price of the total number of shares of Preferred Stock and/or Equivalent
Preferred Shares so to be offered (and/or the aggregate initial conversion price of the convertible securities so to be
offered) would purchase at such current market price, and the denominator of which shall be the number of shares of
Preferred Stock and Equivalent Preferred Shares outstanding on such record date plus the number of additional shares
of Preferred Stock and/or Equivalent Preferred Shares to be offered for subscription or purchase (or into which the
convertible securities so to be offered are initially convertible); provided, however, that in no event shall the
consideration to be paid upon the exercise of one Right be less than the aggregate par value of the shares of capital
stock of the Company issuable upon exercise of one Right. In case such subscription price may be paid in a
consideration part or all of which shall be in a form other than cash, the value of such consideration shall be as
determined in good faith by the Board of Directors of the Company, whose determination shall be described in a
statement filed with the Rights Agent. Shares of Preferred Stock and Equivalent Preferred Shares owned by or held for
the account of the Company shall not be deemed outstanding for the purpose of any such computation. Such
adjustment shall be made successively whenever such a record date is fixed; and in the event that such rights, options,
or warrants are not so issued, the Purchase Price shall be adjusted to be the Purchase Price which would then be in
effec
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