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Approximate date of commencement of proposed sale to public: From time to time after the effective date of this
registration statement.

If the only securities being registered on this form are being offered pursuant to dividend or interest reinvestment
plans, please check the following box. o

If any of the securities being registered on this form are to be offered on a delayed or continuous basis pursuant to
Rule 415 under the Securities Act of 1933, other than securities offered only in connection with dividend or interest
reinvestment plans, please check the following box. x

If this form is filed to register additional securities for an offering pursuant to Rule 462(b) under the Securities Act,
please check the following box and list the Securities Act registration statement number of the earlier effective
registration statement for the same offering. o

If this form is a post-effective amendment filed pursuant to Rule 462(c) under the Securities Act, check the following
box and list the Securities Act registration statement number of the earlier effective registration statement for the same
offering. o

If this form is a registration statement pursuant to General Instruction I.D. or a post-effective amendment thereto that
shall become effective upon filing with the Securities and Exchange Commission pursuant to Rule 462(e) under the
Securities Act, check the following box. o

If this form is a post-effective amendment to a registration statement filed pursuant to General Instruction I.D. filed to
register additional securities or additional classes of securities pursuant to Rule 413(b) under the Securities Act, check
the following box. o

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer,
or a smaller reporting company. See the definitions of “large accelerated filer,” “accelerated filer” and “smaller reporting
company” in Rule 12b-2 of the Exchange Act. (Check one):

Large accelerated filer o Accelerated filer o Non-accelerated filer x Smaller reporting
company o
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CALCULATION OF REGISTRATION FEE

Title of each class of securities to be registered

Amount to
be

registered(1)

Proposed
maximum
offering
price per

share(1)(2)

Proposed
maximum
aggregate
offering
price(2)

Amount of
registration

fee
Common Stock, $0.01 par value $50,000,000 $2,790

(1)There is being registered hereunder an indeterminate number of shares of common stock as may from time to time
be issued at indeterminate prices.  Information as to the amount and the proposed maximum offering price per unit
of the common stock being registered is not specified in accordance with General Instruction II.D. to Form S-3
under the Securities Act of 1933.  

(2)The proposed maximum aggregate offering price has been estimated solely for the purpose of calculating the
registration fee pursuant to Rule 457(o) under the Securities Act of 1933, as amended. The aggregate public
offering price of the securities registered hereunder will not exceed $50,000,000.

______________
The Registrant hereby amends this Registration Statement on such date or dates as may be necessary to delay its
effective date until the Registrant shall file a further amendment which specifically states that this Registration
Statement shall thereafter become effective in accordance with Section 8(a) of the Securities Act of 1933, as amended,
or until the Registration Statement shall become effective on such date as the Commission, acting pursuant to said
Section 8(a), may determine.
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The
information in
this prospectus
is not complete
and may be
changed.  We
may not sell
these securities
until the
registration
statement filed
with the
Securities and
Exchange
Commission is
effective.  This
prospectus is
not an offer to
sell these
securities, and
we are not
soliciting offers
to buy these
securities, in
any state where
the offer or sale
is not
permitted.

SUBJECT TO COMPLETION, DATED October 23, 2009

PROSPECTUS

$50,000,000

Common Stock

________________

We may offer and sell, from time to time, in one or more offerings, shares of common stock described in this
prospectus. The aggregate initial offering price of the common stock that we offer will not exceed $50,000,000. We
may offer and sell these shares of common stock to or through one or more underwriters, dealers and agents, or
directly, on a continuous or delayed basis.

The specific terms of any shares of common stock to be offered, and the specific manner in which they may be
offered, will be described in one or more supplements to this prospectus. This prospectus may not be used to sell any
of the shares of common stock unless it is accompanied by a prospectus supplement. Before investing, you should
carefully read this prospectus and any related prospectus supplement.
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Our shares of common stock are listed on the NASDAQ Capital Market under the symbol “NYMT.”  The last reported
sale price of our common stock on the NASDAQ Capital Market on October 22, 2009, was $7.76 per share.

To assist us in qualifying as a real estate investment trust, or REIT, for federal income tax purposes, ownership of our
capital stock by any person is generally limited to 5.0% in value or in number of shares, whichever is more restrictive,
of any class or series of the outstanding shares of our capital stock. In addition, our charter contains various other
restrictions on the ownership and transfer of our common stock, see “Description of Capital Stock—Restrictions on
Ownership and Transfer.”

Investing in our common stock involves substantial risks. See “Risk Factors” in our most recent Annual Report on Form
10-K, which is incorporated by reference herein, as updated and supplemented by our periodic reports and other
information that we file with the Securities and Exchange Commission.

Neither the Securities and Exchange Commission nor any state securities commission has approved or disapproved of
these securities or determined if this prospectus is truthful or complete. Any representation to the contrary is a
criminal offense.

The date of this prospectus is                                 , 2009.
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ABOUT THIS PROSPECTUS

This prospectus is part of a registration statement that we have filed with the Securities and Exchange Commission, or
the SEC, utilizing a “shelf” registration process.  This prospectus provides you with a general description of the common
stock we may issue and sell and the manner in which we may offer these securities.  Each time we issue and sell
shares of common stock from the registration statement of which this prospectus forms a part, we will provide a
prospectus supplement that will contain specific information about the terms of that offering.  The prospectus
supplement may add, update or change information in this prospectus.  If there is any inconsistency between the
information in this prospectus and the prospectus supplement, you should rely solely on the information in the
prospectus supplement.  You should read both this prospectus and the prospectus supplement applicable to any
offering, together with the additional information described under the heading “Incorporation by Reference of
Information Filed With the SEC” below.

You should rely only on the information contained or incorporated by reference in this prospectus and any prospectus
supplement. We have not authorized any other person to provide you with different information. If anyone provides
you with different or inconsistent information, you should not rely on it. We will not make an offer to sell our
common stock in any jurisdiction where the offer or sale is not permitted. You should assume that the information
appearing in this prospectus, as well as information we previously filed with the SEC and have incorporated by
reference, is accurate as of the date on the front cover of this prospectus only. Our business, financial condition,
results of operations and prospects may have changed since that date.

CERTAIN DEFINITIONS

References in this prospectus to “we,” “our,” “us” and “our company” refer to New York Mortgage Trust, Inc., including, as
the context requires, our direct and indirect subsidiaries.

ii
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RISK FACTORS

Investing in our common stock involves substantial risks, including the risk that you might lose your entire
investment. Any one of the risk factors discussed, or other factors, could cause actual results to differ materially from
expectations and could adversely affect our business, financial condition and results of operations. These risks are
interrelated, and you should treat them as a whole. The risks described are not the only risks that may affect us.
Additional risks and uncertainties not presently known to us or not identified, may also materially and adversely affect
our business, financial condition and results of operations. Before making an investment decision, you should
carefully consider the risk factors incorporated by reference to our most recent Annual Report on Form 10-K, as
updated and supplemented by any risk factors in our other SEC filings incorporated by reference herein, in addition to
the other information contained or incorporated by reference in this prospectus and any accompanying prospectus
supplement. In connection with the forward-looking statements that appear in this prospectus, you should also
carefully review the cautionary statements referred to in “Forward-Looking Information” below.

FORWARD-LOOKING INFORMATION

This prospectus and the information incorporated by reference into it contains certain “forward-looking statements”
within the meaning of Section 27A of the Securities Act of 1933, as amended, or Securities Act, and Section 21E of
the Securities Exchange Act of 1934, as amended, or Exchange Act, including, without limitation, statements
containing the words “believes,” “anticipates,” “expects,” “estimates,” “intends,” “plans,” “projects,” “may”, “will” and words of similar
import. Any projection of revenues, earnings or losses, capital expenditures, distributions, capital structure or other
financial terms is a forward-looking statement.  Certain statements regarding the following particularly are
forward-looking in nature:

• our business strategy;

• future performance, developments, market forecasts or projected dividends;

• projected investments, rates of return, acquisitions or joint ventures; and

• projected capital expenditures.

It is important to note that the description of our business is a statement about our operations as of a specific point in
time.  It is not meant to be construed as an investment policy, and the types of assets we hold, the amount of leverage
we use, the liabilities we incur and other characteristics of our assets and liabilities are subject to reevaluation and
change without notice.

Our forward-looking statements are based upon our management’s beliefs, assumptions and expectations of our future
operations and economic performance, taking into account the information currently available to us.  Forward-looking
statements involve risks and uncertainties, some of which are not currently known to us, that might cause our actual
results, performance or financial condition to be materially different from the expectations of future results,
performance or financial condition we express or imply in any forward-looking statements.  Some of the important
factors that could cause our actual results, performance or financial condition to differ materially from expectations
are:

•our portfolio and operating strategy may be changed or modified by our management without advance notice to
you, and we may suffer losses as a result of such modifications or changes;

•our ability to successfully implement and grow our alternative investment strategy and to identify suitable
alternative investments;
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•market changes in the terms and availability of repurchase agreements used to finance our investment portfolio
activities;

• interest rate mismatches between our interest-earning assets and our borrowings used to fund those assets;

• changes in interest rates and mortgage prepayment rates;

1
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•changes in the financial markets and economy generally, including the continued or accelerated deterioration of the
U.S. economy;

• effects of interest rate caps on our adjustable-rate or hybrid adjustable-rate RMBS;

• the degree to which our hedging strategies may or may not protect us from interest rate volatility;

• potential impacts of our leveraging policies on our net income and cash available for distribution;

• our board's ability to change our operating policies and strategies without notice to you or stockholder approval;

•our ability to manage, minimize or eliminate liabilities stemming from our discontinued mortgage origination
business;

•actions taken by the U.S. and foreign governments, central banks and other governmental and regulatory bodies for
the purpose of stabilizing the financial credit and housing markets, and economy generally, including loan
modification programs;

• changes to the nature of the guarantees provided by the Federal National Mortgage Association, or Fannie
Mae, and the Federal Home Loan Mortgage Corporation, or Freddie Mac; and

• the other important factors described in this prospectus under the caption “Risk Factors,” and in Part I, Item 1A of our
most recent Annual Report on Form 10-K, as updated and supplemented  by the various other factors identified in
or incorporated by reference into this prospectus and any other documents filed by us with the SEC.

We undertake no obligation to publicly update or revise any forward-looking statements, whether as a result of new
information, future events or otherwise.  In light of these risks, uncertainties and assumptions, the events described by
our forward-looking events might not occur.  We qualify any and all of our forward-looking statements by these
cautionary factors.  In addition, you should carefully review the risk factors described in other documents we file from
time to time with the SEC.  See “Where You Can Find More Information” below.

2
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OUR COMPANY

General

We are a self-advised REIT that is in the business of acquiring and managing primarily real estate-related assets,
including residential adjustable-rate, hybrid adjustable-rate and fixed-rate mortgage-backed securities, or RMBS, for
which the principal and interest payments are guaranteed by a U.S. Government agency, such as the Government
National Mortgage Association, or Ginnie Mae, or a U.S. Government-sponsored entity, such as the Federal National
Mortgage Association, or Fannie Mae, or the Federal Home Loan Mortgage Corporation, or Freddie Mac, which we
refer to as “Agency RMBS,” and prime credit quality residential adjustable-rate mortgage loans, or “prime ARM
loans.”  We also acquire and manage, although to a lesser extent, certain alternative real estate-related and financial
assets that present greater credit risk and less interest rate risk than our investments in Agency RMBS and prime ARM
loans, such as non-Agency RMBS and certain non-rated residential mortgage assets, commercial mortgage-backed
securities, commercial real estate loans, collaterialized loan obligations and other similar investments.  We sometimes
refer to our acquisition and management of Agency RMBS, prime ARM loans and certain legacy non-Agency RMBS
as our “principal investment strategy” and investments in certain alternative real estate-related and financial assets that
present greater credit risk as our “alternative investment strategy” and such assets as our “alternative assets.”  Our
alternative investment strategy is currently managed by Harvest Capital Strategies LLC, or HCS (formerly known as
JMP Asset Management LLC), an affiliate of JMP Group Inc., pursuant to an advisory agreement between our
company and HCS.  We elected to be taxed as a REIT for federal income tax purposes commencing with our taxable
year ended December 31, 2004.

Our principal business objective is to generate net income for distribution to our stockholders resulting from the
spread between the interest and other income we earn on our interest-earning assets and the interest expense we pay
on the borrowings that we use to finance these assets, which we refer to as our net interest income.  We intend to
achieve this objective by investing in a broad class of real estate-related and financial assets to construct an investment
portfolio that is designed to achieve attractive risk-adjusted returns and that is structured to comply with the various
federal income tax requirements for REIT status and to maintain our exemption from registration under the
Investment Company Act of 1940, as amended, or Investment Company Act.  Because we intend to continue to
qualify as a REIT and to maintain our exemption from registration under the Investment Company Act, we will be
required to invest a substantial majority of our assets in qualifying real estate assets, such as Agency RMBS, mortgage
loans and other liens on and interests in real estate.

Corporate Offices

We are a Maryland corporation that was formed in 2003.  Our principal offices are located at 52 Vanderbilt Avenue,
Suite 403, New York, New York  10017 and our telephone number is (212) 792-0107.  Our web site address is
http://www.nymtrust.com.  The information at or connected to our web site does not constitute a part of this
prospectus.

3
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USE OF PROCEEDS

Unless otherwise indicated in the applicable prospectus supplement to this prospectus used for a specific offering of
common stock, we intend to use the net proceeds from the sale of common stock offered by this prospectus to finance
the acquisition of Agency RMBS, non-Agency RMBS and other alternative assets, subject to maintaining our REIT
qualification and our Investment Company Act exemption.

We may also use the net proceeds for other general corporate purposes such as repayment of outstanding indebtedness
(including indebtedness to our affiliates), working capital, and for liquidity needs. Pending any such uses, we may
invest the net proceeds from the sale of any securities in interest-bearing short-term investments, including money
market accounts that are consistent with our treatment as a REIT, or may use them to reduce short term indebtedness.

DESCRIPTION OF CAPITAL STOCK

The following summary description of our capital stock does not purport to be complete and is subject to and qualified
in its entirety by reference to Maryland law, our charter and our bylaws, copies of which are filed as exhibits to the
registration statement of which this prospectus is a part.  See “Where You Can Find More Information” above.

General

Our charter provides that we may issue up to 400,000,000 shares of common stock, par value $0.01 per share, and
200,000,000 shares of preferred stock, par value $0.01 per share, including up to 2,000,000 shares of our Series A
Preferred Stock. As of September 30, 2009, 9,419,094 shares of common stock and 1,000,000 shares of Series A
Preferred Stock were issued and outstanding. Under Maryland law, our stockholders are not generally liable for our
debts or obligations. Our charter authorizes our board of directors to amend our charter to increase or decrease the
aggregate number of shares of capital stock of any class or series that we have the authority to issue, without your
approval.

 Voting Rights of Common Stock

Subject to the provisions of our charter regarding restrictions on the transfer and ownership of shares of common
stock, each outstanding share of common stock entitles the holder to one vote on all matters submitted to a vote of
stockholders, including the election of directors, and, except as provided with respect to any other class or series of
shares of our stock, the holders of our common stock possess the exclusive voting power. There is no cumulative
voting in the election of directors, which means that the holders of a majority of the sum of our outstanding shares of
common stock and outstanding shares of Series A Preferred Stock, on an “as-converted” basis, voting together as a
single class, can elect all of the directors then standing for election. Under Maryland law, a Maryland corporation
generally cannot dissolve, amend its charter, merge, sell all or substantially all of its assets, or engage in a share
exchange or engage in similar transactions outside the ordinary course of business unless approved by the affirmative
vote of stockholders holding at least two-thirds of the shares entitled to vote on the matter, unless a lesser percentage
(but not less than a majority of all the votes entitled to be cast on the matter) is set forth in the corporation’s charter.
Our charter provides for approval by a majority of all the votes entitled to be cast on the matter for the matters
described in the preceding sentence.

Dividends, Liquidation and Other Rights

All of our outstanding shares of common stock are duly authorized, fully paid and nonassessable. Holders of our
shares of common stock are entitled to receive dividends when authorized by our board of directors and declared by us
out of assets legally available for the payment of dividends. They also are entitled to share ratably in our assets legally
available for distribution to our stockholders in the event of our liquidation, dissolution or winding up, after payment
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of or adequate provision for all of our known debts and liabilities. These rights are subject to the preferential rights of
any other class or series of our stock and to the provisions of our charter regarding restrictions on transfer and
ownership of our stock.

4
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Holders of our shares of common stock have no appraisal, preference, conversion, exchange, sinking fund or
redemption rights and have no preemptive rights to subscribe for any of our securities. Subject to the restrictions on
transfer of capital stock contained in our charter and to the ability of the board of directors to create shares of common
stock with differing voting rights, all shares of common stock have equal dividend, liquidation and other rights.

Our charter also authorizes our board of directors to classify and reclassify any unissued shares of our common stock
and preferred stock into any other classes or series of classes of our stock, as discussed below, to establish the number
of shares in each class or series and to set the terms, preferences, conversion and other rights, voting powers,
restrictions, limitations as to dividends or other distributions, qualifications and terms or conditions of redemption for
each such class or series. Thus, our board of directors could authorize the issuance of shares of preferred stock with
terms and conditions that could have the effect of delaying, deferring or preventing a transaction or a change of
control that might involve a premium price for you or otherwise be in your best interest.

Preferred Stock

Our charter authorizes our board of directors to reclassify any unissued shares of common stock into preferred stock,
to classify any unissued shares of preferred stock and to reclassify any previously classified but unissued shares of any
series of preferred stock previously authorized by our board of directors. Prior to issuance of shares of each class or
series of preferred stock, our board of directors is required by Maryland law and our charter to fix, subject to our
charter restrictions on transfer and ownership, the terms, preferences, conversion or other rights, voting powers,
restrictions, limitations as to dividends or other distributions, qualifications and terms or conditions of redemption for
each class or series. Thus, our board could authorize the issuance of shares of preferred stock with terms and
conditions that could have the effect of delaying, deferring or preventing a transaction or a change of control that
might involve a premium price for you or otherwise be in your best interest.

In connection with our issuance and sale of 1,000,000 shares of our Series A Preferred Stock on January 18, 2008, we
filed Articles Supplementary to our charter designating the terms of the Series A Preferred Stock with the Maryland
State Department of Assessment and Taxation. On May 27, 2008, we completed a one-for-two reverse stock split on
shares of our common stock. The following summary describes the terms of the Series A Preferred Stock after
giving effect to the completion of the one-for-two reverse stock split on shares of our common stock. The following
summary of the terms of our Series A Preferred Stock does not purport to be complete and is qualified in its entirety
by reference to the Articles Supplementary to our charter, which is filed as an exhibit to this registration statement.

Series A Preferred Stock

Rank

The Series A Preferred Stock, with respect to dividend rights and rights upon liquidation, dissolution or winding up of
our company, ranks: (a) prior or senior to any class or series of common stock of our company and any other class or
series of equity securities of our company, if the holders of Series A Preferred Stock shall be entitled to the receipt of
dividends or of amounts distributable upon liquidation, dissolution or winding up in preference or priority to the
holders of shares of such class or series, or junior stock; (b) on a parity with any class or series of equity securities of
our company if, pursuant to the specific terms of such class or series of equity securities, the holders of such class or
series of equity securities and the Series A Preferred Stock shall be entitled to the receipt of dividends and of amounts
distributable upon liquidation, dissolution or winding up in proportion to their respective amounts of accrued and
unpaid dividends per share or liquidation preferences, without preference or priority one over the other, or parity
stock; (c) junior to any class or series of equity securities of our company if, pursuant to the specific terms of such
class or series, the holders of such class or series shall be entitled to the receipt of dividends or amounts distributable
upon liquidation, dissolution or winding up in preference or priority to the holders of the Series A Preferred Stock, or
senior stock; and (d) junior to all existing and future indebtedness of our company. The term “equity securities” does not

Edgar Filing: NEW YORK MORTGAGE TRUST INC - Form S-3

14



include convertible debt securities, which will rank senior to the Series A Preferred Stock prior to conversion.
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Dividends

Holders of shares of Series A Preferred Stock are entitled to receive, when and as authorized by the board of directors
and declared by our company, out of funds legally available for the payment of distributions, cumulative preferential
quarterly cash dividends at the rate of the greater of (i) two and one half percent (2.5%) per quarter of the $20.00 per
share liquidation preference of the Series A Preferred Stock (equivalent to a fixed annual amount of $2.00 per share)
or (ii) the quotient of the quarterly dividend declared by our company on shares of our common stock divided by the
conversion price (defined below). Dividends accumulate on a daily basis and are payable quarterly in arrears on or
before the last day of each January, April, July and October of each year (each such day being hereinafter called a
Dividend Payment Date) to holders of record of the Series A Preferred Stock at the close of business on the last
business day of March, June, September and December immediately preceding such Dividend Payment Date. The first
dividend was payable based on a full quarter and was paid on April 30, 2009 to stockholders of record as of March 31,
2008. Any dividend payable on the Series A Preferred Stock for any partial dividend period will be computed on the
basis of twelve 30-day months and a 360-day year. Holders of Series A Preferred Stock shall not be entitled to receive
any dividends in excess of cumulative dividends on the Series A Preferred Stock and no interest shall be paid in
respect of any dividend payment or payments on the Series A Preferred Stock that may be in arrears.

When dividends are not paid in full upon the Series A Preferred Stock or any other class or series of parity stock, all
dividends declared upon the Series A Preferred Stock and any other class or series of parity stock shall be declared
ratably in proportion to the respective amounts of dividends accumulated, accrued and unpaid on the Series A
Preferred Stock and the parity stock. Except as set forth in the preceding sentence, unless dividends on the Series A
Preferred Stock equal to the full amount of accumulated, accrued and unpaid dividends have been or
contemporaneously are declared and paid, or declared and a sum sufficient for the payment thereof set apart for such
payment for all past dividend periods, no dividends will be declared or paid or set aside for payment by us with
respect to any class or series of parity stock. Unless full cumulative dividends on the Series A Preferred Stock have
been paid or declared and set apart for payment for all past dividend periods, no dividends (or other cash or property)
will be declared or paid or set apart for payment by us with respect to any shares of junior stock, nor shall any shares
of junior stock be redeemed, purchased or otherwise acquired (except for purposes of an employee benefit plan) for
any consideration. Notwithstanding the above, we are not prohibited from (i) declaring or paying or setting apart for
payment any dividend or distribution on any shares of parity stock or (ii) redeeming, purchasing or otherwise
acquiring any parity stock, in each case, if such declaration, payment, redemption, purchase or other acquisition is
necessary to maintain our qualification as a real estate investment trust, or REIT, under the Internal Revenue Code.

No dividends on shares of Series A Preferred Stock may be declared by our board of directors or paid or set apart for
payment by us at such time as the terms and provisions of any agreement of our company prohibits such declaration,
payment or setting apart for payment or provides that such declaration, payment or setting apart for payment would
constitute a breach thereof or a default thereunder, or if such declaration or payment shall be restricted or prohibited
by law.

Liquidation Preference

Upon any voluntary or involuntary liquidation, dissolution or winding up of our company, before any payment or
distribution by us shall be made to or set apart for the holders of any shares of junior stock, the holders of shares of
Series A Preferred Stock will be entitled to receive a liquidation preference of $20.00 per share, or the Liquidation
Preference, plus an amount equal to all accumulated, accrued and unpaid dividends (whether or not earned or
declared) to the date of final distribution to such holders. Until the holders of the Series A Preferred Stock have been
paid the Liquidation Preference in full, plus an amount equal to all accumulated, accrued and unpaid dividends
(whether or not earned or declared) to the date of final distribution to such holders, no payment shall be made to any
holder of junior stock upon the liquidation, dissolution or winding up of our company.
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If upon any liquidation, dissolution or winding up of our company, our assets, or proceeds thereof, distributable
among the holders of Series A Preferred Stock shall be insufficient to pay in full the above described preferential
amount and liquidating payments on any other shares of any class or series of parity stock, then such assets, or the
proceeds thereof, will be distributed among the holders of Series A Preferred Stock and any such other holder of
parity stock ratably in the same proportion as the respective amounts that would be payable on the Series A Preferred
Stock and any such other parity stock if all amounts payable thereon were paid in full. A voluntary or involuntary
liquidation, dissolution or winding up of our company shall not include a consolidation or merger of our company
with one or more corporations, a sale, lease, conveyance or transfer of all or substantially all of our assets or business,
or a statutory share exchange.
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Upon any liquidation, dissolution or winding up of our company, after payment has been made in full to the holders of
Series A Preferred Stock and any holders of parity stock, any other series or class or classes of junior stock will be
entitled to receive any and all assets remaining to be paid or distributed.

Redemption

Except as set forth below under “Special Optional Redemption by Company” or certain other exceptions, the Series A
Preferred Stock is not redeemable prior to December 31, 2010. To the extent any shares of the Series A Preferred
Stock are not converted into shares of our common stock as set forth below, we will redeem the Series A Preferred
Stock, in whole but not in part, on or about December 31, 2010 at a cash redemption price equal to 100% of the
Liquidation Preference, plus all accrued and unpaid dividends to the date fixed for redemption, or the redemption date.
If full cumulative dividends on all outstanding shares of Series A Preferred Stock have not been paid or declared and
set apart for payment, no shares of Series A Preferred Stock may be redeemed unless all outstanding shares of Series
A Preferred Stock are simultaneously redeemed.

Special Optional Redemption by Company

 At any time following a Change of Control Optional Conversion Termination Date (as defined in the Articles
Supplementary), we will have the option upon written notice to the holders of record of the then outstanding shares of
Series A Preferred Stock (in accordance with the notice requirements provided in the Articles Supplementary) to
redeem the then outstanding shares of Series A Preferred Stock, in whole but not in part, within 90 days after the
Change of Control Optional Conversion Termination Date, for a cash redemption price equal to 100% of the
Liquidation Preference, plus all accrued and unpaid dividends to the redemption date. Upon any redemption of the
Series A Preferred Stock pursuant to this special optional redemption by our company, we will pay any accrued and
unpaid dividends to the redemption date, whether or not authorized, unless the redemption date falls after a dividend
payment record date and prior to the corresponding Dividend Payment Date, in which case each holder of the Series A
Preferred Stock at the close of business on such dividend payment record date will be entitled to the distribution
payable on such shares on the corresponding Dividend Payment Date notwithstanding the redemption of such shares
before the Dividend Payment Date. A “change of control” has the meaning ascribed to it in the Articles Supplementary.

Conversion

Optional Conversion

Subject to the requirements set forth in the Articles Supplementary for such conversion, a holder of any shares of the
Series A Preferred Stock has the right, at its option, to convert all or any portion of its outstanding Series A Preferred
Stock, or the Optional Conversion Right, into the number of fully paid and non-assessable shares of our common
stock at a conversion rate of one share of common stock per $8.00 liquidation preference, or the Conversion Rate,
which is equivalent to a conversion price of approximately $8.00 per share of our common stock, or the Conversion
Price (subject to adjustment as described below). Such holder shall surrender to us such shares of Series A Preferred
Stock to be converted in accordance with the provisions set forth in the Articles Supplementary.

If a holder of shares of Series A Preferred Stock exercises its Optional Conversion Right, upon delivery of the Series
A Preferred Stock for conversion, those shares of Series A Preferred Stock shall cease to cumulate dividends as of the
end of the day immediately preceding the conversion date (as defined in the Articles Supplementary) and the holder
shall not receive any cash payment representing accrued and unpaid dividends of the Series A Preferred Stock, except
in those limited circumstances discussed below. Except as provided below, we will make no payment for accrued and
unpaid dividends, whether or not in arrears, on the Series A Preferred Stock converted at a holder’s election pursuant to
a conversion right, or for dividends on shares of our common stock issued upon such conversion:
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• if we receive a conversion notice after the Dividend Record Date but prior to the corresponding Dividend Payment
Date, the holder on the Dividend Record Date shall receive on that Dividend Payment Date accrued dividends on
those shares of Series A Preferred Stock, notwithstanding the conversion of those shares of Series A Preferred Stock
prior to that Dividend Payment Date; provided, however, that at the time that such holder surrenders the Series A
Preferred Stock for conversion, the holder shall pay to us an amount equal to the dividend that has accrued and that
shall be paid on the related Dividend Payment Date; and

•a holder of shares of Series A Preferred Stock on a Dividend Record Date who exercises its Optional Conversion
Right and converts such Series A Preferred Stock into our common stock on or after the corresponding Dividend
Payment Date shall be entitled to receive the dividend payable on such Series A Preferred Stock on such Dividend
Payment Date, and the converting holder need not include payment of the amount of such dividend upon surrender
for conversion of the Series A Preferred Stock.

However, if we receive a conversion notice before the close of business on a Dividend Record Date, the holder shall
not be entitled to receive any portion of the dividend payable on such converted Series A Preferred Stock on the
corresponding Dividend Payment Date.

Mandatory Conversion

Each outstanding share of Series A Preferred Stock will be converted into the number of fully paid and non-assessable
shares of our common stock at the Conversion Rate (subject to adjustment as described below) upon satisfaction of
the following conditions, or the Mandatory Conversion:

•we have obtained the requisite approval(s), if any, of our common stockholders in connection with the issuance of
the Series A Preferred Stock or any of our common stock issuable upon conversion of such shares of Series A
Preferred Stock;

• the resale registration statement registering for resale the Series A Preferred Stock or the common stock into which
it is convertible has been declared effective by the SEC; and
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